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Or iginality 
Some sense of the range of copyright can be gleaned by looking at the many types of 

works covered by the current copyright statute. These include books, drama, dance, 
music, sound recordings, pictures, photographs, sculpture, architecture, movies, and 
computer programs. Later in this chapter, weÕll take a closer look at each of these types 
of work, and see how they each came to be added to the list of works eligible for 
copyright. 

However, the key language of the statute is not in the categories, but in the section 
defining the subject matter of copyright. According to the statute, ÒCopyright protection 
subsists, in accordance with this title, in original works of authorship fixed in any 
tangible medium of expression, now known or later developed, from which they can be 
perceived, reproduced, or otherwise communicated, either directly or with the aid of a 
machine or device. Ò 

Under this statute, there are thus two core concepts:  originalityÓ and Òfixation.Ó The 
latter, Òfixation,Ó is relatively easy to understand. It requires that a work, to be protected 
under the federal statute, must be recorded in some way, so that it exists in at least one 
copy. 

 
Fixation. 
Under the [Act] it makes no difference what the form, manner, or medium of fixation 

may be—whether it is in words, numbers, notes, sounds, pictures, or any other graphic or 
symbolic indicia, whether embodied in a physical object in written, printed, 
photographic, sculptural, punched, magnetic, or any other stable form, and whether it is 
capable of perception directly or by means of any machine or device “now known or 
later developed. 

  -Conference Report on the Copyright Act of 1976. 
The Act requires an authorized fixation. The one exception is that, since 1994, a live 

musical performance is protected, under federal law, against unauthorized fixation... Live 
spoken performances, or live conversations, are not covered by the Act, though they may 
be protected under some state theories of protection... 

 
The more diffi cult concept is that of Òoriginality.Ó Congress intentionally left the term 

Òoriginal works of authorshipÓ undefined, but indicated in the Conference Report that Òit 
is intended to incorporate without change the standard of originality established by the 
courts under the [previous] copyright statute.Ó Thus, in order to understand the concept, it 
is necessary to have some knowledge of earlier statutes and earlier cases. 



 
Or iginality.  
As colorfully explained by Judge Learned Hand in Sheldon v. Metro-Goldwyn 

Pictures, a 1936 appellate court decision,  
“Borrowed the work must not be . . . ; but if by some magic a man who had never 

known it were to compose anew Keats’s Ode on a Grecian Urn, he would be an ‘author,’ 
and, if he copyrighted it, others might not copy that poem, though they might of course 
copy Keats’s [since Keats’s work is now in the public domain].” 

The problem is that no one would believe the man: the burden of proving independent 
creation might simply be too high. 

 
That the threshold of copyrightability is quite low is made clear by a long line of 

cases, including a 1903 Supreme Court case in which Justice Oliver Wendell Holmes 
suggested that almost any creative effort, however modest, would suffice. 

The [work] is the personal reaction of an individual upon nature. Personality always 
contains something unique. It expresses its singularity even in handwriting, and a very 
modest grade of art has in it something irreducible, which is one man’s alone. That 
something he may copyright. . . . 

The low level of creativity required by the ÒoriginalityÓ standard can be best 
understood by contrasting it with the relatively high standard of creativity required for 
patents. A patent is the exclusive right to Òmake, use or sellÓ a Ònew and useful process, 
machine, manufacture, or composition of matter.Ó While copyright deals primarily with 
the aesthetic, patent deals with the functional. But patent rights are granted only 
sparingly. Before a patent is issued, the inventor must demonstrate that the invention is 
ÒnovelÓÑ that is, that Òthe world ainÕt never seen it beforeÓ (to paraphrase Busby 
Berkeley). The invention must be Ònon-obviousÓÑ that is, not obvious Òto a person 
having ordinary skill in the artÓ to which it pertains. By contrast, under the originality 
standard of copyright, an author gets a copyright in an independently created work even 
if the work is similar to a pre-existing one, so long as the author did not in fact copy the 
preexisting work.  

 
The higher  patent standard. 
The lesson was also learned, the hard way, by Elisha Gray, who lost out to Alexander 

Graham Bell for the patent on the first telephone. Bell filed his application in New York 
City at noon on January 14, 1876; Gray filed his application in the same place two hours 
later. The litigation upholding BellÕs priority centered upon whether Bell had sufficiently 
ÒreducedÓ his invention to Òpractice,Ó as required by the statute, even though at the time 
of the application he did not have a working model of the telephone. In any event, Bell 
went on to develop the companies that became AT&T and the Bell Telephone system, 
and the stories of his first call to his assistant Thomas Watson and of his presentation of 
the telephone at the 1876 Centennial Exposition at Philadelphia have become a part of 
American folklore. GrayÕs consolation prize was not complete obscurity: together with 
his partner, E. M. Barton, he formed a manufacturing concern that developed into the 
Western Electric Co., which was ultimately taken over by the Bell Company to become 
the worldÕs largest manufacturer of communications equipment. 

 



Originality does require, however, at least some minimal level of creativity. For 
example, in a recent case, the Supreme Court held that a company that compiled a 
telephone directory, listing all of its customers alphabetically, could not get a copyright in 
the work. The directory was just a compilation of facts, and facts themselves are not 
copyrightable because facts exist independently, and Òdo not owe their origin to an act of 
authorship.Ó Although someone may copyright the original language in which facts are 
described, or an original ÒcompilationÓ of facts, the compilation in the case of an 
alphabetical listing of customers and their telephone numbers did not involve sufficient 
creative choices to qualify the work as original. 

The requirement of some minimal level of creativity reflects the policy of copyright 
that we generally want to reward those who have made some sort of contribution to 
ÒlearningÓ or Òart.Ó As stated by Professor (later Judge) Benjamin Kaplan, Òto make the 
copyright turnstile revolve, the author should have to deposit more than a penny in the 
box.Ó 

WeÕll now turn to the different types of work eligible for copyright. But weÕll 
continue, in the context of each category, to explore the intricacies of the originality 
standard. 

  
 

What Kinds of Works Are Protected? 
  
Books, 1790 
Books have been protected under copyright since its inception. The 1976 Act makes 

clear that coverage extends not only to traditional books, but to all Òliterary works . . . 
expressed in words, numbers, or other verbal or numerical symbols or indicia, regardless 
of the nature of the material objects . . . in which they are embodied,Ó including Òbooks, 
periodicals, manuscripts, phonorecords, film, tapes, disks, or cards.Ó 

 
Other  wr itings. 
As originally introduced in 1790, the copyright bill would have protected not only 

books, maps, and charts, but also Òother writingsÓ; at the last minute, the phrase Òother 
writingsÓ was dropped, leaving only books, maps, and charts. Of the twelve states that 
had passed copyright laws under the prior Articles of Confederation, only three had 
specifi cally included maps and charts, while four had also protected Òother writingsÓ or 
Òother literary works.Ó 

 
Telephone books.  
The Supreme Court stated, in Feist v. Rural Telephone Service  (1991): 
We conclude that the names, towns, and telephone numbers copied by Feist were not 

original to Rural and therefore were not protected by the copyright in Rural’s combined 
white and yellow pages directory. . . . [C]opyright protects only those constituent 
elements of a work that possess more than a de minimus quantum of creativity. Rural’s 
white pages, limited to basic subscriber information and arranged alphabetically, fall 
short of the mark. 

 It is because of this doctrine and this case that the telephone companies have been 
helpless to prevent a plethora of new products and services using the information freely 



available from telephone books, such as complete United States-wide telephone 
directories on CD-ROM or on the Internet. 

Even after the Feist case made it clear that telephone directories were not 
copyrightable, many telephone companies continued to place copyright notices in their 
directories. 

 
    
Maps and Charts, 1790 
 In addition to books, the only works specifi cally mentioned in the original 1790 

copyright act were maps and charts. By Òcharts,Ó Congress presumably did not mean 
tables of information, but rather navigational charts. But thereÕs woefully little 
explanation of why Congress singled out these works for protection, other than the 
obvious value of rewarding the makers of maps and charts in a young country. Americans 
wanted to encourage the likes of Meriwether Lewis and William Clark to go out and 
chart uncharted lands (though Lewis and ClarkÕs maps, from the expedition paid for by 
the U.S. government, were uncopyrightable, being government works). 

 
Insurance against international litigation. 
Some further insight into the inclusion of maps and charts can be gleaned by looking 

at what materials the Library of Congress fi rst ordered when it was funded in 1800. 
The map question is intriguing. The book orders for the first quarter century are 

saturated with map purchases. At first glance they would seem to relate to the need to 
develop an unexplored country, but if you read the justifications it is apparent they were 
to be insurance against international litigation. It is clear that the early leaders all 
assumed the North American continent would be balkanized and ultimately end up as 
several different nations—either colonies or client states of their European parents. The 
legislators wanted all the proof they could get of where land claims had been made, 
borders set, settlements established—geographic precedents in ink and dated.                                                                         

-Charles Goodrum 
 
What does it mean to make an ÒoriginalÓ map? Some cases once suggested that 

originality required that the cartographer obtain the information for the map from direct 
surveying, by Òthe sweat of oneÕs own brow.Ó But the Feist  case has clearly repudiated 
the premise that labor and effort can constitute or substitute for originality. Instead, 
originality consists of the Òselection, arrangement, and presentation of the component 
partsÓ of a map, and has more to do with the design by which the information is presented 
than with the information itself. 

To see how this works in practice, letÕs take a look at two maps of the New York 
subway system. The first was a special map highlighting the 1964 WorldÕs Fair, 
published by the New York City Transit Authority in that year. Assume that you were 
hired to produce a new, clearer, more graphically appealing subway map, and came up 
with the second mapÑ the one in fact published by the Transit Authority in 1972. 
Although very differently presented, most of the information for making the second map 
can be derived from the earlier map, without any particular need for independent 
surveying or even verification. Is the new map sufficiently ÒoriginalÓ to be eligible for 
copyright? Of course! The originality is in the presentation, not in the information. So, 



obviously, what we are encouraging under copyright is not just the surveying of new 
lands and new systems, but also the development of new ways of representing those lands 
and systems. 

In 1802, Congress provided that any person who Òshall invent and design, engrave, 
etch or work . . . any historical or other print or printsÓ could obtain a copyright in the 
print. Interestingly, it was not until 1870 that paintings, drawings, and sculptures 
generally were added to the list: so why did Congress only grant protection for this much 
narrower category of etching or print?  The statute obviously was designed to encourage 
the mass production of works, including not only original designs, but also copies of 
older paintings. Remember, this was all before photography. Classic art (mainly 
European masterworks) was known in this country almost exclusively through copies 
made and distributed by other artists, and it would make sense to encourage the 
ÒimportationÓ of classic works by granting copyrights to those who ÒmadeÓ the imported 
versions. But what does it mean to make an ÒoriginalÓ ÒetchingÓ of an ÒhistoricalÓ print? 

Some insight can be gleaned from more-recent cases. In the 1940s, Alfred Bell &  Co., 
a British print producer and dealer, made and sold mezzotint engravings of several Old 
Masters, such as GainsboroughÕs Blue Boy. Catalda Fine Arts, Inc., an American 
lithograph company, unable to gain access to the same paintings because of exclusive 
museum dealing arrangements, made lithographs of Alfred BellÕs engravings. Alfred Bell 
sued for copyright infringement. But where was the ÒoriginalityÓ in their engravings? 
WerenÕt they just copies of the works of Gainsborough and the other Old Masters, in 
which copyright, if i t was claimed, would long ago have expired? 

The district court in New York, and then the federal appellate court, had no diffi culty 
in finding the requisite level of originality. The courts emphasized that the making of 
mezzotint engravings was a highly skilled craft that required creative choices, among 
other things in the pulling of a hand tool across the plate of the engraving, to properly 
imitate the texture of the original oil painting. No two mezzotint engravings are exactly 
the same, although of course, the goal of each engraver is to reproduce as faithful a copy 
of the original work as the medium allows. 

The appellate court discussed the meaning of ÒoriginalÓ in this context: 
It may mean startling, novel or unusual, a marked departure from the past. . . . [But] 

“original” in reference to a copyrighted work means that the particular work “owes its 
origin” to the “author.” No large measure of novelty is necessary. 

. . . A copyist’s bad eyesight or defective musculature, or a shock caused by a clap of 
thunder, may yield sufficiently distinguishable variations. Having hit upon such a 
variation unintentionally, the “author” may adopt it as his and copyright it. 

É.  
In England, the Hogarth Act of 1735 extended copyright protection to original 

engravings and etchings.  In 1776, the English Act was amended specifi cally to protect 
reproductive as well as original engravings. 

In a 1999 case, Bridgeman Art, Inc., held an exclusive license from dozens of art 
museums to distribute transparencies and license the printing of copies of many of the 
museumsÕ Old Masters. Bridgeman sued Corel, Inc., claiming that Corel was selling 
prints that had been copied from BridgemanÕs prints. The court held in favor of Corel on 
several grounds, including the ground that BridgemanÕs transparencies were not entitled 
to copyright because they were photographic likenesses of public domain works. The 



copies they made, though perhaps requiring some skill, had no distinguishable variations 
from the works that were in the public domain. The case raised some alarm among 
museum directors who have come to count on revenues they make by selling exclusive 
rights to make prints of works in their collection. The case makes clear that the only 
exclusive rights they have are in the distinguishable variations of the copies. 

 A tension is set up by this reasoning, however, that continues to plague copyright to 
this day. A historical print is protected under copyright because it is original; but itÕs not 
the originality of the print that we value. If we purchase a mezzotint engraving of Thomas 
GainsboroughÕs The Blue Boy  (c. 1770), we donÕt want to find any ÒoriginalÓ variations 
by the engraver, we want the work to be an exact replica of GainsboroughÕs. The same 
tension was evident to some extent in allowing maps and charts copyright protection: 
maps are protected only to the extent that they present information in an original way, but 
we usually value the map not for the originality of the presentation but for the 
information conveyed. 

Although expanded to include pictorial, graphic, and sculptural works generally, the 
1909 act still separately listed Òreproductions of a work of artÓ; and the 1976 Act still 
separately mentions Òart reproductionsÓ as within the scope of ÒpictorialÓ works. 

  
Music, 1831 
Although music was not specifi cally added until 1831, composers did register their 

sheet music before then under the category of Òbooks.Ó Since performance rights  w ere 
not granted in music until 1891, copyright during most of the nineteenth century 
effectively only protected the printing of sheet music. 

 
 Photographs, 1865 
In 1865, Congress added Òphotographs and the negatives thereofÓ to the list of 

protected works. ItÕs curious that photography was embraced within copyright so soon 
after its invention, five years before the inclusion of paintings and sculpture generally, 
and about a hundred years before some major museums began to recognize photography 
as a serious art form. But itÕs obvious why Congress wanted to grant protection. During 
and after the Civil War, pioneering photographers like Mathew Brady were bringing back 
incredible photographs of the war and of the American western expansion. Congress 
wanted to encourage such efforts, and copyright was the accepted vehicle for granting 
creative people rights in the works they created. It probably also helped that Brady had 
photographed portraits of many of the leading politicians of the dayÑ Lincoln and his 
wife and his cabinet, Webster, Calhoun, ClayÑ and, in his lifetime, over a dozen past or 
current presidents. So the politicians would have been quite familiar with the 
photographic process and its incredible power. 

But are photographs the sort of ÒcreativeÓ works that copyright was intended to 
protect? After all, most photographers donÕt ÒcreateÓ their pictures so much as ÒcaptureÓ 
the images that already exist in nature. 

HereÕs how the test case was brought to the Supreme Court. In the 1880s, Oscar 
Wilde gave a successful series of lectures throughout the United States. Napoleon 
Sarony, a New Yorker who specialized in photographing visiting celebrities, took a series 
of portraits of Wilde in his Òaesthetic lecturing costume.Ó During the rest of WildeÕs tour, 
the Burrow-Giles Lithographic Co. sold about eighty-five thousand unauthorized copies 



of the Sarony photographs. Sarony, of course, sued for copyright infringement. In 1884, 
the Supreme Court summarized the issue as one of Constitutional dimensions: was a 
photograph a ÒwritingÓ of an Òauthor,Ó within the Constitution? If not, then Congress was 
without authority to include photographs within the copyright statute. 

Burrow-GilesÕ argument was that Òa photograph is the mere mechanical reproduction 
of the physical features or outlines of some object, animate or inanimate, and involves no 
originality of thought or any novelty in the intellectual operation connected with its 
visible reproduction in shape of a picture.Ó In other words, it involved no ÒoriginalityÓ of 
the photographer. 

The Supreme Court conceded that Òin regard to the ordinary production of a 
photograph,Ó this may be true, but that, in SaronyÕs case, the photographerÕs 
contributions were considerable. The Court approved the district courtÕs finding that the 
photograph in question was a 

useful, new, harmonious, characteristic, and graceful picture, and that plaintiff made 
the same . . . entirely from his own original mental conception, to which he gave visible 
form by posing the said Oscar Wilde in front of the camera, selecting and arranging the 
costume, draperies, and other various accessories in said photograph, arranging the 
subject so as to present graceful outlines, arranging and disposing the light and shade, 
suggesting and evoking the desired expression, and from such disposition, arrangement, 
or representation, made entirely by plaintiff, he produced the picture in suit. 

Quite an early victory for the auteur  theory! It  almost sounded as if Wilde were only 
incidental to the creation of the Sarony photograph. 

  
Photographs. 
      By writings in that clause [of the Constitution] is meant the literary productions 

of those authors, and congress very properly has declared these to include all forms of 
writing, printing, engravings, etchings, etc., by which the ideas in the mind of the author 
are given visible expression. The only reason why photographs were not included in the 
extended list in the act of 1802 is, probably, that they did not exist, as photography, as an 
art, was then unknown, and the scientific principle on which it rests, and the chemicals 
and machinery by which it is operated, have all been discovered long since that statute 
was enacted. 

                                                      -Justice Miller, from the Sarony case. 
This explanation is probably not the complete story, since the 1802 act did not 

include paintings and statuary either, even though they were clearly known to the people 
of the day. 
 
 

It is important to remember that, in the early years, photography was not as 
ubiquitous or as convenient as it is today. With Òwet plateÓ photography, the 
photographerÕs plateÑ made of heavy glassÑ had to be processed before it dried, 
requiring photographers to literally carry their dark rooms with them if they ventured out 
of their studios. All of this changed only when George Eastman developed the 
revolutionary Òdry plateÓ method of photography in the 1870s, and the paper filmstrip in 
the 1880s. Then he introduced his famous Kodak box camera, along with a film 
developing service that allowed amateurs to take professional-looking pictures. The early 



photographers complained that now anyone could take Òsnapshots.Ó They sounded about 
like the early radio or Internet fans who in their days would bemoan everyone else 
nudging into their territory.           

Although the Court distinguished SaronyÕs photograph from the Òordinary,Ó later 
cases made clear that just about any photograph, short of a photocopy, contains sufficient 
selection of elements to meet the threshold level of originality required by the 
Constitution and by the statute. 

É.  
 
Drama, 1870 
Congress first added Òdramatic compositionsÓ in 1870. WeÕve already seen how the 

protection of dramatic works, including pantomimes, was greatly expanded with the 
advent of motion pictures in the twentieth century. 

Why did Congress add dramatic works only in 1870, even though drama had been 
known since at least the time of the ancients? To some extent, the snub may have 
reflected an eighteenth-century distrust, or even disdain, of the theater. (Alexander Cowie 
cites a Òlack of affi nity between Puritanism and art.Ó) In colonial days, several states, and 
even the federal Congress under the Articles of Confederation, had passed laws 
prohibiting or severely limiting theater. ItÕs also possible that there simply werenÕt many 
early American playwrights, so that the need for protection did not appear strong 
(although it would be hard to prove whether the lack of playwrights produced the lack of 
protection or the other way around). 

É.  
The breakthrough in attitude probably came about through the remarkable success of 

others in dramatizing Harriet Beecher StoweÕs Uncle TomÕs Cabin  (written in 1851-52) 
without paying her any compensation. The injury was compounded by the fact that, at 
that time, translations were also not covered by copyright, so Ms. Stowe also received 
nothing for the hundreds of translations of her works into other languages. Her injury was 
compounded even further by the woeful state of international copyright protection. These 
injustices were ultimately righted in the copyright amendments of 1856 (covering 
translations), 1870 (covering drama), and 1891 (improving international protection for 
foreign authors, and thus triggering better protection for American authors abroad). But 
all of this came too late to help Stowe, whose rights were governed by the prior law. 

 
Paintings, drawings, and sculpture, 1870 
Also in 1870, Congress extended copyright to cover Òa painting, drawing, chromo, 

statue, statuary, and . . . models or designs intended to be perfected as works of the fine 
arts.Ó ItÕs not at all clear why it took Congress so long to get around to the graphic arts, 
but it must have seemed somewhat illogical to protect photographs, on the ground that 
their creation involved some level of creativity, but not paintings and sculpture, which 
arguably required a higher degree of talent and creativity. 

The reference to Òfine artsÓ opened a PandoraÕs box that perhaps helps to explain 
CongressÕs reluctance to get into the field in the first place. Did the reference to Òfine 
artsÓ limit only the immediately preceding phrase, Òmodels and designs,Ó or did it imply 
that paintings, drawings, and statuary were to be measured by a higher Òfine artsÓ 
standard as well? In 1874, Congress attempted to clarify the coverage of the act by 



providing that Òthe words ÔEngraving,Õ Ôcut,Õ and ÔprintÕ shall be applied only to pictorial 
illustrations or works connected with the fine arts.Ó Whatever this may reveal about 
CongressÕs intent to take the fine arts high road, it was somewhat undermined by specifi c 
provisions in 1882 for notice on Òdesigns for molded decorative articles, tiles, plaques, or 
articles of pottery or metal.Ó The question remained: was copyright available only for 
ÒfineÓ arts, and, if so, how were judges supposed to draw the line between the fine and 
not-so-fine arts? 

The definitive Supreme Court case came about as follows. The Courier Lithographing 
Co. created several circus posters advertising The Great Wallace Shows. Courier later 
sued Donaldson Lithographing Co. for making unauthorized copies of three of CourierÕs 
works, apparently also for advertising use by Wallace. The lower courts, following the 
accepted wisdom of the day, held that mere ÒadvertisementsÓ were not eligible for 
copyright, and that there was nothing ÒusefulÓ or ÒmeritoriousÓ about the work to make it 
deserving of such protection. Justice Holmes, however, scoffed at such an outcome. The 
circus posters clearly involved sufficient creative effort to qualify them for copyright 
protection. The Supreme Court reversed the lower court decisions, and granted 
protection. 
 

A dangerous under taking. 
It would be a dangerous undertaking for persons trained only to the law to constitute 

themselves final judges of the worth of pictorial illustrations, outside of the narrowest 
and most obvious limits. At the one extreme some works of genius would be sure to miss 
appreciation. Their very novelty would make them repulsive until the public had learned 
the new language in which their author spoke. It may be more than doubted, for instance, 
whether the etchings of Goya or the paintings of Manet would have been sure of 
protection when seen for the first time. At the other end, copyright would be denied to 
pictures which appealed to a public less educated than the judge. Yet if they command the 
interest of any public, they have a commercial value—it would be bold to say that they 
have not an aesthetic and educational value—and the taste of any public is not to be 
treated with contempt. 

                        -Justice Oliver Wendell Holmes, 
                          Bleistein v. Donaldson Lithographing Co. ( 1903) 

 
What was left of the higher Òfine artsÓ standard? Not much. So itÕs not surprising that 

when Congress recodified copyright in 1909, it dropped the limiting language, and 
protected all Òworks of artÓÑ whether ÒfineÓ or not. 

There may still be a lingering Òfine artsÓ bias in some court opinions. In a 1959 case, 
a scale replica of RodinÕs Hand of God  was granted copyright protection, even though 
the court found no signifi cant variations from RodinÕs original work except for the scale 
and the medium. Yet, in a 1976 case, a plastic model of an antique Uncle Sam 
mechanical bank was held not to be copyrightable, even though the court conceded 
several distinguishable variations from the original. So what is the meaning of originality 
in this context? Are the cases consistent? Might one of them be ÒwrongÓ? Are they 
reconcilable on the ground that the Rodin replica is ÒfineÓ art and the Uncle Sam bank is 
ÒjunkÓ art? These are all questions that law professors love to ask, although we are quick 



to insist that our purpose is to make students think, notÑ or at least not onlyÑ to confuse 
them. 

 É.  
 
Movies, 1912 
As weÕve seen, movies* have been included within the scope of copyright since their 

inception, and have been specifically enumerated since the copyright amendment of 
1912. One interesting case again raised the issue whether an ÒordinaryÓ photograph or 
movie, without particular artistic pretensions, exhibits sufficient ÒoriginalityÓ to be 
protectable under copyright. 

In 1963, Abraham Zapruder  t ook what would have been an ordinary home movie of 
a presidential motorcade, but for an extraordinary event beyond his control. He happened 
to have taken the best actual footage of the assassination of President John F. Kennedy. 
He immediately realized the value of his film, and sold it to Time, Inc. for $150,000. 
Clearly, the movie was valued not because of its aesthetic quality, but for the crucial 
information it happened to contain about an important historical event. 

When the issue of originality was raised in a federal district court, the court cited 
other cases suggesting that all photographs and movies are protectable, no matter how 
modest their artistry. The court nevertheless felt it necessary to emphasize just how much 
control Zapruder had over the final product, stating that ÒThe Zapruder pictures in fact 
have many elements of creativity. Among other things, Zapruder selected the kind of 
camera (movies, not snapshots), the kind of fi lm (color), the kind of lens (telephoto), the 
area in which the pictures were to be taken, the time they were to be taken, and (after 
testing several sites) the spot on which the camera would be operated.Ó In fact, Zapruder 
tried out several sites before he chose a vantage point overlooking the spot where the 
motorcade would have to slow down to make a sharp turn. 
 

Zapruder  in the headlines. 
Abraham Zapruder is still in the headlines over three decades later. Although he died 

in 1970, Time, Inc. transferred the copyright in his work to his heirs in 1975. The 
physical filmÑ a quarter-inch wide and six-feet longÑ has resided in the National 
Archives. The government acquired ownership of the fi lm in 1992 under a federal law 
requiring that all materials relating to the Kennedy assassination be transferred to the 
National Archives for preservation and research. The amount of compensation was 
ultimately left to arbitration; in 1999 the arbitration panel awarded the Zapruder heirs $16 
million for the film.  

 
 
Computer  Programs, 1964, 1976 
 Computer programs have been considered protected as Òliterary worksÓ ever since 

the Copyright Offi ce started accepting registration of them in 1964. Whatever doubt may 
have existed under the prior law, the 1976 Act and its legislative history make the 
coverage of computer programs clear. 

 



Records and Tapes, 1971 
In the 1971 Sound Recording Amendment, records and tapes were given their own 

separate protection, in addition to the protection already accorded the underlying musical 
works. 

 
Dance, 1976 
 Some dance was eligible for copyright under prior law, but only if it told a dramatic 

story that qualified it under Òdrama.Ó It was not until the general overhaul of copyright in 
1976 that a specific category was created for Òchoreographic works.Ó 

Dance is hardly a new art, and itÕs not clear why earlier Congresses did not see fit to 
protect it, or what happened in recent years to convince the new Congress that it should. 
About the only ÒmodernÓ development is labanotation and Benesh movement notation, 
systems for transcribing dance steps. However, many new dance works are not recorded, 
either by labanotation or in film, and so donÕt qualify for federal copyright protection 
under the separate ÒfixationÓ requirement.   

É.  
  
Architecture, 1990 
 Works of architecture were added to the list of copyrightable works only in 1990. 

Later, weÕll look at the Òworks of utilityÓ doctrine. Under that doctrine, architectural 
works, like other works of utility, were not generally protected under federal copyright. 
However, itÕs easy to understand why architecture was eventually added to the list of 
copyrightable works. In 1988, the United States ratified the International Berne 
Copyright Convention, and under its terms, was required to grant protection to 
architectural works. 

Under the prior law, blueprints were protected as drawings, but the buildings depicted 
in the blueprints were not protected, since they were Òworks of utility.Ó So, strangely, 
second comers couldnÕt copy blueprints, but they could theoretically build the building 
depicted in the blueprints. Many courts were able to grant indirect protection for 
buildings by prohibiting the copying of blueprints, without which the second building 
could not be built.  

Another category of work that was not protected by federal copyright under the 
Òworks of utilityÓ doctrine was the design of boat hulls. The problem here was not only 
the works of utility doctrine, but also another interesting federal principle known as the 
ÒpreemptionÓ doctrine. 

The Supreme Court elaborated upon the scope of preemption of state laws in a series 
of cases through the 1970s. In 1989, the Court reaffi rmed the doctrine in the case of 
Bonito Boats, Inc. v. Thunder Craft Boats, Inc. Florida had passed a statute granting 
special protection to the design of boat hulls (a valuable regional industry), and the 
plaintiff had attempted, under that statute, to prevent the defendant from using a Òdirect 
molding processÓ to make a knock off of its boat design. However, the Supreme Court 
struck down the state statute under the preemption doctrine. Florida simply did not have 
the power to protect what Congress had left outside the scope of federal protection. 

The boating industryÕs response to this setback was to lobby Congress to pass a 
national statute to protect boat designs. And in 1998, they were finally successful in 
getting such a proposal included within the Digital Millennium Copyright Act. The 



protection only extends for a maximum of ten years, but the established boating industry 
finally got the protection it sought. 

 
Characters 
 Way back in 1930, Judge Learned Hand had suggested that characters, as well as 

plot, could be copyrighted. Over the past fifty years, however, a lot of ink has been 
spilled over whether characters may be copyrighted apart from the stories in which they 
play their parts. The problem arose from a curious case in the Ninth Circuit Court of 
Appeals, which unfortunately happened to be the circuit court that covered Hollywood, 
California, and therefore a substantial part of the movie industry. 

Dashiell Hammett was a successful mystery writer who created the character Sam 
Spade in the magazine serial, and then the book, The Maltese Falcon. Hammett and 
Alfred A. Knopf, the publisher, then sold Warner Bros. the exclusive right to the story in 
movies, radio, and television. Warner Bros. produced a not bad movie version of the 
story, and then, in 1941, a remake of the movie starring Humphrey Bogart as Sam Spade. 
It was an instant hit and an all-time movie classic. 

Later, Hammett and Knopf sold to CBS the exclusive right to produce additional 
radio versions of the Sam Spade character. Warner Brothers then sued Hammett, Knopf, 
and CBS, claiming that they owned the exclusive rights to the Sam Spade character under 
their prior contract with Hammett. 

In 1954, the Ninth Circuit Court held that Hammett had not in fact granted Warner 
Brothers the exclusive right in the character. And then, in case that reasoning werenÕt 
enough, the court went on to state that Hammett could not have done so, because the 
character was not copyrightable separately from the story. The outcome of the case was 
the proper one, holding that Dashiell Hammett could not be stopped from producing 
additional stories using the character that he had created. But the reasoning produced 
considerable mischief. Characters not protectable? What if it had been Hammett suing 
someone else? Could the case mean that Hammett had no protectable rights in the Sam 
Spade character? 

For the most part, no one seemed to believe the Ninth Circuit. Hollywood in fact paid 
handsomely for rights in characters and for sequel rights. Even if copyright did not 
protect characters, it was possible that state theories of protection might have filled the 
gap in the federal statute. But law review writers for the next several decades had lots of 
fun trying to reconcile the court case with Hollywood reality. 

To cut a long story short, the courts eventually conceded what everyone else seemed 
already to have known: that characters are copyrightable even apart from the stories in 
which they live. The early cases focused upon cartoon characters, where the visual image 
of the character represented a protectable drawing. After almost five decades, cases have 
generally come around to protecting literary characters as well. 

  
Lol ita. 
Controversy has surrounded the publication of Pia PeraÕs version of Lolita [Lo's 

Diary] told from the viewpoint of Lolita. The press seemed to go out of its way to suggest 
that there were legitimate legal arguments on both sides. I confess that this looks to me 
like a clear infringement, based upon the taking of the characters as well as much of the 
plot of the Nabokov story. Pera was free to take the ÒideaÓ of a Lolita-like character, or to 



develop her own story of an older manÕs obsession with a young woman; but she was not 
free to appropriate NabokovÕs characters. The case was ultimately settled when 
NabokovÕs son, Dmitri, authorized publication on condition that he receive a 
commission, and that he be allowed to write a preface, which he did. 

É.  
 
   
Conclusion 
 As you can see, over the 210-year history of copyright, Congress has been constantly 

expanding the subject matter of protection. The responses to the new technologies in the 
late-twentieth century are only the most recent manifestation of this remarkable growth.  

 
 



Chapter  Seven:What Rights Does Copyr ight Grant? 
 
 
Substantial Similarity 
 There are several Òexclusive rightsÓ of copyright. Within limits, the authors of 

copyrighted works may prevent other people from copying or distributing their works; 
from transforming them into what are known as ÒderivativeÓ works (translations and 
adaptations); and in some cases from publicly performing or publicly displaying their 
works. WeÕll look at each of these and other exclusive rights in more detail later in this 
chapter. However, overarching all of these exclusive rights is a core concept that is easy 
to state, but sometimes complex to apply: the concept of Òsubstantial similarity.Ó 

ItÕs an infringement of copyright for a user to make a copy of a copyrighted work 
without the permission of the copyright owner. In Part One, we looked at technological 
copying in the context of books, sound recordings, videotapes, computer programs, and 
the Internet. Since much of the copying is of entire works, such unauthorized copying 
(subject to various exceptions weÕll discuss in the next chapter) is usually infringement. 
The major issue raised by the new technologies is that copying is done by hundreds or 
thousands or millions of individuals, and the problem is how to adjust the law to take 
account of such decentralized but massive copying. As we saw, the law has developed 
considerably in recent years to deal with the problem. 

WeÕre now going to focus on a different issue. What if the second work is not an 
exact duplicate of the original, but rather an independent work that incorporates certain, 
but not all, aspects of the copyrighted work? For example, a writer incorporates a 
paragraph of dialogue from a copyrighted book or play, or a songwriter repeats a pattern 
of six notes of a copyrighted song, or a painter incorporates into a new painting a single 
figure from someone elseÕs painting. Has the second author infringed the copyright of the 
fi rst? 

The issue in these cases is whether the second work is Òsubstantially similarÓ to the 
fi rst. It doesnÕt have to be an exact duplicate to be an infringement, but it does have to 
take enough of the copyrighted work that it can be said that the second work was not 
Òindependently created.Ó Drawing the line between noninfringement and infringement, 
between independent creation and substantial similarity, can be frustratingly diffi cult. 
The courts have pretty well refused to adopt a simple numerical test to resolve this issue, 
instead relying upon general statements of policy, and sensitivity to the facts of particular 
cases. What is clear, however, is that taking even a small portion of a copyrighted work 
can constitute copyright infringement. 

LetÕs see how the substantial similarity test works in the context of several different 
types of copyrighted works. WeÕll see that the test is intimately related to several other 
key copyright doctrines that are also used to distinguish what infringes from what 
doesnÕt. 
  

The Story Li nes of Books, Plays, and Motion Pictures 
 Steven Spielberg has been sued, it seems, for just about every movie heÕs ever made. 

Lisa Litchfield wrote a musical about Fudinkle and Lokey, two aliens from Maldemar 
who are temporarily stranded on earth and befriended by children who are living with 
their scientist father at the North Pole. Gary Zambito wrote Black Rainbow, a screenplay 



about the fictional archeologist Zeke Banarro and his expedition in search of pre-
Columbian gold artifacts. Geoffrey Williams wrote a childrenÕs book about an imaginary 
zoo containing cloned prehistoric animals. And Barbara Chase-Riboud wrote Echo of 
Lions, a historical novel about a mutiny by slaves aboard the slaveship Amistad. All of 
these authors saw similarities between their own works and SpielbergÕs movies: E. T. The 
Extraterrestrial, Raiders of the Lost Ark, Jurassic Park, and Amistad. Paul Schrader, who 
had written an ultimately rejected screenplay of Close Encounters of the Third Kind, 
appealed to the Writers Guild to obtain a screenplay credit. Yet, Spielberg ultimately won 
each case. (Of the five, Chase-Riboud apparently fared the best. After she lost in her 
efforts to enjoin the release of Amistad, she withdrew the suit and praised SpielbergÕs 
production. It was assumed that she received a payment in settlement of her claim.) 

The problem with analyzing these or thousands of similar cases is that the plots of 
stories, books, movies, and plays are quite intricate, and itÕs not easy to summarize the 
issues for someone who has not in fact viewed or read both works. The judges typically 
devote as much as half their opinions to detailed descriptions of the two works. Judge 
Learned Hand was the author of two of the leading cases. In the first, he considered the 
claim that a motion picture, The Cohens and the Kellys, had infringed on Anne NicholsÕs 
popular play, Abie’s Irish Rose  (1922). Judge Hand conceded that ÒIt is of course 
essential to any protection of literary property . . . that the right cannot be limited literally 
to the text, else a plagiarist would escape by immaterial variations.Ó Although there were 
similarities in idea or theme, Hand concluded that ÒThe stories are quite different,Ó and 
that ÒA comedy based upon conflicts between Irish and Jews, into which the marriage of 
their children enters, is no more susceptible of copyright than the outline of Romeo and 
Juliet.Ó 

É.  
  
Yet in the second case, Hand reached the exact opposite result. He found that the 

movie Letty Lynton (1932), produced by Metro-Goldwyn Pictures and starring Joan 
Crawford and Robert Montgomery, infringed upon Edward SheldonÕs play Dishonored 
Lady. After a careful analysis, Hand found ÒparallelismÓ of character and incident 
sufficient to constitute substantial similarity, even though the dialogue of the works was 
different, and even though both works were based loosely upon an actual murder case in 
which Madeleine Smith in 1857 poisoned her former lover, but was found by a jury not 
to be guilty of the crime. 

Ever since Hand decided these classic cases, law professors have delighted in 
assigning them to students, in order to underscore how diffi cult it can be to reconcile the 
outcome of complicated cases. In these and later cases (particularly Peter Pan Fabrics, 
from which the following quote is taken), Judge Hand himself recognized the diffi culty 
of drawing the line between noninfringement and infringement: 

The test for infringement of a copyright is of necessity vague. In the case of verbal 
ÒworksÓ it is well settled that although the ÒproprietorÕsÓ monopoly extends beyond an 
exact reproduction of the words, there can be no copyright in the ÒideasÓ disclosed but 
only in their Òexpression.Ó* Obviously, no principle can be stated as to when an imitator 
has gone beyond copying the Òidea,Ó and has borrowed its Òexpression.Ó Decisions must 
therefore inevitably be ad hoc. 

É.  



At least one thing is clear, however. If someone does copy the exact language of a 
copyrighted work, then it can be infringement even if it represents only a small portion of 
that work. In one recent case, The Nation  magazine printed an article that copied 
between three hundred and four hundred words from Gerald FordÕs as yet unpublished 
memoirs. The article focused upon the circumstances surrounding the Nixon pardon, and 
was designed to ÒscoopÓ Time  magazineÕs Òfi rst serial rights,Ó for which Time  had paid 
$25,000. The Supreme Court, by a vote of 6 to 3, held that the taking of as little as three 
hundred words from the original unpublished manuscript constituted copyright 
infringement. 

É.  
 
Visual Works 
The issue of substantial similarity can be better conveyed in the context of visual 

works, because then you can see the entire works at a glance, and make your own 
assessment of the similarity of the two. One of the leading cases was again decided by 
Judge Learned Hand. It involved fabric designs by Peter Pan Fabrics, Inc., which were 
allegedly infringed by Martin Weiner Corp. 

 
  

 

         
 

Byzantium.   
At left, Peter PanÕs fabric design; at right, the infringing design. The case illustrates a 

common confusion between the standards of copyrightability and infringement. As we 
saw in the last chapter (p. 127), even a small modicum of originality may be sufficient for 
copyrightability. It may therefore be the case that the relatively minor variations in the 
defendantÕs design would have been sufficient for it to have claimed copyright in those 
variations. But in the case of infringement, the test is not how much creative work the 
defendant adds, but how much it takes from the first work. In this case, that amount made 
the second work Òsubstantially similar,Ó and therefore infringing. 



 
The Peter Pan fabric was a quiltlike montage of individual squares based upon 

traditional Turkish designs. Martin Weiner created its fabric by carefullyÑ but only 
slightlyÑ altering the design of the individual elements, while maintaining the same 
overall appearance. Judge Hand was not impressed. 

No one disputes that the copyright extends beyond a photographic reproduction of the 
design, but one cannot say how far an imitator must depart from an undeviating 
reproduction to escape infringement. . . . In the case at bar we must try to estimate how 
far its overall appearance will determine its aesthetic appeal when the cloth is made into 
a garment. Both designs have the same general color, and the arches, scrolls, rows of 
symbols, etc. on one resemble those on the other though they are not identical. Moreover, 
the patterns in which these figures are distributed to make up the design as a whole are 
not identical. However, the ordinary observer, unless he set out to detect the disparities, 
would be disposed to overlook them, and regard their aesthetic appeal as the same. That 
is enough; and indeed, it is all that can be said, unless protection against infringement is 
to be denied because of variants irrelevant to the purpose for which the design is 
intended. 

Another leading case is that of Saul Steinberg, a cartoonist for The New Yorker  
magazine. His illustration for a cover of the magazine became an immediate classic, and 
was afterward distributed in poster form. Later, a movie company incorporated some of 
the features of this cartoon into an advertisement for one of its movies, Moscow on the 
Hudson  (1984). Clearly, the works are not identical: they show different buildings, and 
they even show views looking in opposite directions from New York.  

However, the court focused on numerous similarities, including the general style of 
the posters, the use of a blue wash across the top to represent the sky and of a red band to 
represent the horizon, the use of similar typeface, similar perspective and layout, and 
similar details, such as the water towers, cars, buildings, and other features. Citing the oft 
quoted lines that Òno plagiarist can excuse the wrong by showing how much of his work 
he did not pirate,Ó and that Òcopyright infringement may occur by reason of a substantial 
similarity that involves only a small portion of each work,Ó the court found that the movie 
poster infringed SteinbergÕs artwork. 

A recent case from the world of television highlights how diffi cult and fact-intensive 
the cases can be. Sid & Marty Krofft created a very successful childrenÕs television 
program in the 1960s, H. R. Pufnstuf, that generated a line of unique products and 
endorsements. McDonaldÕs Corp. decided to develop a series of commercials that used 
characters obviously inspired by the Krofft characters. Take a look at the pictures, and 
decide for yourself whether the characters were Òsubstantially similar.Ó There were 
certainly differences in details, but the jury in the trial court concluded, and the circuit 
court on appeal agreed, that the similarities in overall appearance were too great, and that 
McDonaldÕs had infringed. 

 
  



        
 
Sid & M arty Krofft - Witchiepoo 
Left, Sid & Marty KrofftÕs Pufnstuf. Right, Mayor McCheese, circa 1971. The court 

held that the substantial similarities were evident in the Òtotal concept and feelÓ of the 
Pufnstuf Living Island and the McDonaldland settings, including the other characters and 
the backgrounds. 

 
 

The Pufnstuf case is certainly one where reasonable people can disagree. Each year, I 
ask my copyright students whether they believe the characters are substantially similar, 
and there is always a split in opinion. About the relative unsophistication of children, 
however, I suggest the following experiment: whatever the next doll fadÑ Barbie, 
Cabbage Patch Kids, beanie babies, or PokŽmonÑ try slipping your child an inexact look-
alike doll and see if they are willing to overlook the subtle differences. 

The case was very much flavored by two different factors: first, Needham, Harper & 
Steers, the advertising agency for McDonaldÕs, had been negotiating with the Kroffts to 
use the Pufnstuf characters in the proposed McDonaldÕs advertising campaign, and, after 
breaking off the negotiations, proceeded to develop Krofft-like characters anyway. 
Indeed, Needham even hired former Krofft employees to design and construct the 
costumes and supply the voices for the McDonaldland characters. Such behavior might 
have demonstrated a certain bad faith on the part of the agency, which led the court to be 
less sympathetic to them and McDonald's. 

Secondly, the court felt that the intended audienceÑ children might be 
unsophisticated and therefore not likely to catch the subtle distinctions between the 
characters. For example, in response to McDonaldÕs assertion of differences between the 
Pufnstuf and Mayor McCheese characters, the court stated: ÒWe do not believe that the 
ordinary reasonable person, let alone a child, viewing these works will even notice that 
Pufnstuf is wearing a cummerbund while Mayor McCheese is wearing a diplomatÕs 
sash.Ó It was also clear that the Kroffts were injured by the infringement; after the 
McDonaldÕs campaign, the Kroffts began having trouble making or extending their own 
licensing arrangements. To add insult to injury, the Ice Capades, which had previously 



licensed the Pufnstuf characters, discontinued their license with the Kroffts and signed on 
to use the McDonaldÕs characters! 

  
Photographs 
 Some summers ago, on a family vacation to the Grand Canyon, I took what has 

become one of my favorite photographs [below left]... Later that same summer, I saw for 
sale on the sidewalk in Greenwich Village in New York the poster shown [below right]: a 
copy of a photograph by Ansel Adams (in the bargain bin for a mere $5, including the 
frame). Could my photograph be an infringement of the Ansel Adams photograph? 

 
 

        
 

Ansel Adams (r ight). 
The credit states that this poster was Òprinted from a copy of an Ansel Adams 

photograph.Ó As a matter of fact, this particular photograph is in the public domain, since 
it was originally commissioned as a government work. As such, anyone may make a print 
of it, and even alter itÉ I n one recent official-looking book of Adams photographs, the 
print of this photo is cropped at the top, cutting off the top of the rock formation! 

By contrast, Ansel Adams closely controlled his copyrighted prints, personally 
producing many of them himself, and assigning control of his copyrighted works to the 
Ansel Adams Publishing Rights Trust.  
 

The answer is clearly no, my photograph does not infringe. I didnÕt in fact copy Ansel 
AdamsÕs photograph, and so, no matter how similar the resulting picture may be, mine 
didnÕt infringe his. Indeed, when I took my photo, I wasnÕt even aware there was such an 
Ansel Adams photograph, and so could not possibly have copied it. 

É.  
The situation illustrates the doctrine of Òindependent creation.Ó Two authors may 

independently create similar works, and they may each have a copyright if they did not 
copy the other. Similarly, neither one infringes the other. I assume that there are 
thousands of photographs more or less similar to theseÑ taken of the most conspicuous 
formation in the Grand Canyon looking south from the main visitorsÕ center on the north 
rimÑ and that they are each copyrightable, for what itÕs worth, and each not an 
infringement of any of the others. 

However, letÕs do what law professors love to do, change the facts a little. LetÕs 
assume that I was an admirer of Ansel Adams, knew about his photograph of the Grand 
Canyon, and planned my own trip precisely in order to duplicate his photo as best I could. 



I hiked to the precise location, chose the correct lens and filters, and waited for the 
precisely correct weather and the precisely correct time of day to get the shadows just 
right to duplicate Ansel AdamsÕs photograph. Might I thereby infringe the copyright in 
AdamsÕs work? 

Several cases suggest that I might. In 1982, John Duke Kisch took a photograph of a 
Òwoman holding a concertinaÓ under a stylized poster at the Village Vanguard nightclub 
in New York. In 1985, Perry Ogden took a photograph showing John Lurie, a famous 
saxophonist, at the same location in the nightclub. Kisch sued Ammirati & Puris, the 
advertising agency that had hired Ogden to take the photograph for a beverage 
advertisement. Ammirati moved to dismiss the case, on the ground that the photograph 
was obviously different. The court refused to dismiss the case, finding that there were 
sufficient similarities that a jury might find the works Òsubstantially similarÓ under the 
law. The court particularly cited the fact that the photos Òwere taken of the same small 
corner of the Village Vanguard nightclub,Ó that Òthe same striking mural appears as the 
background for each photograph,Ó that the individuals in each photo are seated and 
holding musical instruments, and that Òthe lighting, camera angle, and camera position 
appear to be similar.Ó 

 Howard Alt took a photograph showing two pens on a grid with a yellow circle. This 
was not an idle snapshot, but a carefully set up arrangement that was part of a series of 
photos taken over several days. Joe Morello, a famous photographer, witnessed the photo 
shoot, and saw the final product in AltÕs portfolio. Morello then created a similar 
photograph. Was MorelloÕs photo an infringement? The court had no diffi culty finding 
that Òthe composition, backgrounds, colors, lighting, objects photographed and cropping, 
are substantially similar,Ó and thus a copyright infringement. The case was made 
particularly appealing because Alt, a beginning photographer, had included the 
photograph in his portfolio, and was himself accused of copying the work from the more 
famous Morello, when in fact the copying was the other way around! 

What these cases show is that the copyright in a photograph can be infringed not only 
when it is mechanically and precisely reproduced: it can also be infringed when other 
people reproduce substantially similar works using their own cameras. 

  
Music 
 Ronald Mack wrote the song ÒHeÕs So Fine,Ó which was made popular by the 

Chiffons in 1962. Several years later, George Harrison wrote ÒMy Sweet Lord,Ó which 
was first recorded by Billy Preston and then became a hit for Harrison in 1970. The 
works are very different in their orchestration and mood, but there are some basic 
similarities. In 1976, a federal court in New York found that the works were substantially 
similar, and that the Harrison song infringed the Mack song. 

The experts and the court ultimately reduced the songs to their essential notes. In each 
song, there were two motifs: the first consisted of three notes, Òsol-mi-reÓ (G-E-D, or 
ÒHeÕs so fine,Ó or ÒMy sweet lordÓ) repeated about four times; followed by Òsol-la-do-la-
doÓ (G-A-C-A-C, or ÒDonÕt know how IÕm gonnaÕ do it,Ó or ÒI really want to see youÓ), 
repeated three or four times. Although almost every repetition involved a different 
number of beats, the judge found that the Òdifferences essentially stem . . . from the fact 
that different words and number of syllables [163] were involved. This necessitated 
modest alterations in the repetitions or the places of beginning of a phrase, which, 



however, has nothing to do whatsoever with the essential musical kernel that is 
involved.Ó 

There was also an intervening melody in HarrisonÕs song, repetitions of ÒHallelujahÓ 
or ÒHare Krishna,Ó which the court found to be a mere ÒresponsiveÓ interjection that, like 
the ÒDulang-dulangÓ repetitions in the Mack song, was Òused . . . in the same places to 
fi ll in and give rhythmic impetus to what would otherwise be somewhat dead spots in the 
music.Ó 

Every year my copyright students listen to the songs, and every year we disagree 
about whether they are or are not substantially similar. Every year, Marcia, my wife, tells 
me that she immediately recognized the similarities, and wondered why someone didnÕt 
tell Harrison before the work was released. After the case, radio stations around the 
country played the songs back to back, and it proved to be a tremendous embarrassment 
for Harrison, whose creativity was bound to look pale when compared to that of Lennon 
and McCartney. The judge tried to save face for Harrison by concluding that Harrison did 
not deliberately copy, but that the copying had been Òsubconscious.Ó 

The case is reminiscent of a similar one from an earlier era. ÒDardanellaÓ was a 
popular song of 1910-20. It had a hypnotic bass accompaniment of eight notes, repeated 
over and over, Òwith no changes, except the variation of a musical fi fth in the scale to 
accommodate itself harmonically to the changes in the melody.Ó Jerome Kern, one of the 
great songwriters of the day, then wrote an even more popular song, ÒKalua,Ó which 
allegedly used a similar bass accompaniment. The case was decided again by Judge 
Learned Hand, this time as a district court judge, who seemed to get all the interesting 
copyright cases in New York. Hand found that KernÕs work infringed the earlier song, 
even though it did so only in the accompaniment and not in the melody. He accepted 
KernÕs assertion that Òhe was quite unconscious of any plagiarism,Ó but found that ÒMr. 
Kern must have followed, probably unconsciously, what he had certainly often heard 
only a short time before.Ó 

Although Hand described the bass accompaniments as ÒostinatosÓ that were Òexactly 
alike,Ó itÕs obvious that theyÕre not identical. The ÒDardanellaÓ theme is made up of 
eighth notes, with a return to the same note (G, and later D) to fill out the second half of 
every beat. This was said to evoke the beat of a drum or tom-tom, appropriate to the 
piece. There are no such eighth-note fillers in ÒKalua,Ó which results in a less frequent 
beat that was said to Òindicate the booming of the surf upon the beach,Ó appropriate to the 
ÒKaluaÓ theme.  If you look closely, youÕll also see that in the third and fourth bars of 
each theme of ÒDardanella,Ó the notes on the beat of the ostinato jump a full octave. In 
ÒKalua,Ó in the third and fourth bars, they jump only half an octave. 

  
The half-a-million-dollar  difference. 
There was a major difference between the Harrison and Kern cases. In the Harrison 

case, the recovery was ultimately $587,000. (This amount was reduced from over $1.6 
million, because Allen Klein had purchased from the copyright owner the claim against 
Harrison. This was described as a gross fiduciary breach, in that Klein was a former 
manager of the Beatles!) In the Kern case, Hand called the controversy Òa trivial pother,Ó 
Òa mere point of honor,Ó and set the damages at the nominal sum of $250Ñ a rather 
Pyrrhic victory for the plaintiff. 

The nominal recovery suggests that Hand was trying to apply the wisdom of Solomon 



to reach a just resultÑ allowing the plaintiff a technical victory, but not the monetary 
relief that normally accompanies such a victory. As weÕll see later in this chapter, if a 
copyright owner proves infringement, then, among other things, the owner is entitled to 
recover the defendantÕs profits attributable to the infringement. Hand never even seems to 
have considered the possibility. 

É.  
 
 Thus, in order to conclude that the tunes are Òexactly alike,Ó one has to first assume 

that certain notes simply donÕt count, and that certain notes have the same tonal impact as 
others. These are some of the same assumptions that were necessary to conclude that 
ÒMy Sweet LordÓ was the same song as ÒHeÕs So Fine.Ó (Indeed, even the 
characterization of KernÕs use of the notes as an ÒostinatoÓ is a generalization, since the 
sequence appears in only about half of the bars in the chorus, not continuously 
throughout it.) 

In my copyright class, I suggest that these cases are examples of how the same notes, 
given a very different orchestration in the Harrison case, or a different melody line in the 
Kern case, can actually sound quite different. I also suggest that different notes can in 
fact be made to sound quite similar. By way of example, I play a musical parody created 
by the fictional musical group The Rutles (actually a Lorne Michaels production starring 
the British comedian Eric Idle together with several stars from the early Saturday Night 
Live), in parody of the Beatles. The parodies are probably excused by the fair use 
doctrine.* But the clever parodies also manage to conjure upÑ arguably sound 
Òsubstantially similarÓ toÑ the originals by the use of different notes. For example, the 
Beatles song ÒGet BackÓ has a repeated sequence of F#-G, F#-G. The parody of it, ÒGet 
Up And Go,Ó uses the sequence G-F#-E-G, G-F#-E-G, orchestrated precisely like the 
Beatles song, to make a tune that after a few repetitions seems like a perfect substitute for 
the original. The point of the [165] exercise is that music cannot be reduced to a simple 
series of notes. Just as with story lines, visual works, and photographs, musical works can 
be similar even when there are distinct differences. Whether or not the similarities go as 
far as to make them Òsubstantially similarÓ is, obviously, a tough call. 

 
Access 
 Even if a work is substantially similar to a prior work, it doesnÕt necessarily prove 

that the second author in fact copied. In order to win an infringement suit, an author must 
prove that the alleged infringer had access to the copyrighted work, so that copying could 
have taken place. This will be easy to prove if, as in the ÒHeÕs So FineÓ and ÒDardanellaÓ 
examples, the first work was popular and would have been known to the second writer. 
But access may be hard to prove if the first work was obscure. 

To illustrate the point, letÕs take a look at another recent musical copyright case. 
Ronald Selle wrote ÒLet It EndÓ in 1975. He performed the song with his group in 
Chicago, and sent copies to several record companies; but the song was never a success, 
and was never sold either in record or sheet music form. In 1978, the Bee Gees wrote 
ÒHow Deep Is Your Love,Ó which was later featured in the movie Saturday Night Fever. 
Selle sued the Bee Gees, and presented an expert witness who testified that the songs 
were substantially similarÑ indeed, so similar Òthat they could not have been written 
independent of one another.Ó 



At the trial, the jury returned a verdict that the Bee Gees had infringed SelleÕs song. 
Nevertheless, the judge granted the Bee Gees what is known as a Òjudgment 
notwithstanding the verdict.Ó Basically, the judge concluded that the Bee Gees had no 
access to SelleÕs song, and so could not have copied it, no matter how similar the songs 
may have sounded to the jury. Without access, there is no infringement. This obviously 
means that successful songwriters, whose works are being [166] performed (and heard, 
and ÒsubconsciouslyÓ copied) will be more likely to win infringement suits than unknown 
songwriters. 

 
 

What Are the Exclusive Rights of Copyr ight?       
  
Copyright is nothing more nor less than a series of Òexclusive rightsÓ that we grant to 

authors in order to encourage them to create their works. The authors may invoke these 
rights by bringing lawsuits against others who do any of the things included within the 
enumerated rights. But of course authors donÕt generally make money only by bringing 
lawsuits. The primary value of the copyright is the right to make money by making and 
selling copies of the work, or by selling to someone else, generally a publisher, the 
exclusive rights to make and sell copies of the work. 

 
  

 

 
 
The complications of copyr ight licenses. 
The primary purpose of copyright is not to bring lawsuits, but to make money from 

licensing the rights of copyright. This chart, which I produced as a lawyer on the case, 
shows some of the interlocking licenses and purchases of the television rights in the 
Hopalong Cassidy character. Clarence Mulford was remarkable for his foresight in 
reserving television rights before most people yet realized the tremendous potential of the 
medium. And William BoydÉw as equally remarkable for his foresight in buying up the 
various strands of rights in the television productions. 

 
  
 



LetÕs take a closer look at the exclusive rights enumerated in the current copyright 
act. (In the enumerations below, the date represents the date on which the exclusive right 
was first added to the statute.) 

 
Copying, 1790 
The essence of copyright is the exclusive right to Òcopy.Ó Under the original 1790 act, 

this right was subsumed under the Òsole right and liberty of printingÓ or ÒreprintingÓ the 
copyrighted work; but today is described as the exclusive right Òto reproduce the 
copyrighted work in copies.Ó Obviously, this right is not absolute, as isolated or personal 
copies will probably be allowed in many circumstances. WeÕll explore some of the 
limitations in the next chapter. 

 
Distr ibution, 1790 
The exclusive right to distribute a copyrighted work has been a part of the law since 

the 1790 act. Originally subsumed under Òthe sole right and liberty of . . . publishing and 
vendingÓ the works, the statute now speaks in terms of the Òexclusive rights . . . to 
distribute copies or phonorecords of the copyrighted work to the public by sale or other 
transfer of ownership, or by rental, lease, or lending.Ó This exclusive right includes the 
exclusive right to import copies of the work into the United States. In many cases, the 
distribution right will overlap with the right to copy, since it will be the same person or 
company that makes and distributes the infringing works. But a manufacturer who 
doesnÕt distribute will infringe the first right, and a distributor who doesnÕt manufacture 
will infringe the second. 

The distribution right is subject to a very important exception, known as the Òfi rst 
saleÓ doctrine. Under this doctrine, once someone has bought a legitimate copy of a 
copyrighted work, that person is free to resell that particular copy without copyright 
liability. Thus, if you buy a book, you may sell or lend only that copy of the book, so 
long as you donÕt make additional copies; if you buy a videocassette of a movie, you may 
sell or rent or lend only that copy to others, so long as you donÕt make additional copies; 
or if you buy a painting, you may sell or display that painting to others, so long as you 
donÕt make additional copies. 

For the most part, then, youÕre allowed to further distribute individual copies of 
works that you have legitimately obtained. The copyright owner is supposed to charge 
enough when the work is first sold to compensate for any additional resales of those 
particular works: or, to put it another way, the exclusive rights in particular copies are 
exhausted upon the Òfi rst saleÓ of those particular copies. As a result of this doctrine, the 
exclusive right to distribute is much more limited than it might at first appear. (As we 
saw earlier, there are exceptions to the first sale doctrine that extend control of copyright 
owners over the rental, as opposed to the sale, of sound recordings* and computer 
programs.) 

 
Der ivative Works, 1870 and 1909 
The exclusive right to make derivative works covers all ways in which a copyrighted 

work might be adapted or incorporated into a new work. The exclusive right of 
translation was added only in 1870, and expanded in 1909 to include the exclusive right 
Òto translate the copyrighted work into other languages or dialects, or make any other 



version thereof, if i t be a literary work; to dramatize it if it be a nondramatic work; to 
convert it into a novel or other nondramatic work if i t be a drama; to arrange or adapt it if 
it be a musical work; to complete, execute, and finish it if i t be a model or design for a 
work of art.Ó 

The current act is even broader, granting the exclusive right to make a Òtranslation, 
musical arrangement, dramatization, fictionalization, motion picture version, sound 
recording, art reproduction, abridgment, condensation, or other form in which a work 
may be recast, transformed, or adapted.Ó 

 
Public Per formance, 1856 and 1897 
For those works that are normally performedÑ music, drama, choreography, and 

motion picturesÑ the copyright owner of the original work retains the exclusive right to 
perform the work publicly. This right was only added for dramatic works in 1856, and for 
musical works in 1897. 

The important issue here is what constitutes a public performance. If you write a 
song, IÕm free to sing the song in the shower (assuming that I donÕt take my shower in 
public), but IÕm not free to perform the work publicly without your permissionÑ usually 
upon paying a licensing fee. There are lots of limitations on this right, particularly 
excusing many nonprofit performances of a work. 

Prior to 1995, the public performance right did not extend to sound recordings. In that 
year, however, Congress provided that a limited public performance right would be 
granted for digital audio transmissions* of sound recordings.  

 
Public Display, 1976 
The display right, added only in 1976, gives the copyright owner the exclusive right 

to display the work in public. Just like the distribution right, the display right is subject to 
the first sale doctrine: owners who have purchased individual copies of works may 
display those individual copies Òeither directly or by the projection of no more than one 
image at a time, to viewers present at the place where the copy is located.Ó Thus, the 
public display right is also much more limited than it at first appears. 

 
Attr ibution and Integrity, 1990 
Many foreign countries grant authors certain Òmoral rightsÓ in their works, and 

recognition of such rights is required by the Berne Convention,  the major international 
treaty dealing with copyright. These rights have included, among other things, the right of 
attributionÑ that is, the right to have oneÕs name associated with oneÕs worksÑ and the 
right of integrityÑ that is, the right to protect against the destruction or mutilation of 
oneÕs works. In the United States, a handful of states in recent years extended to certain 
authors such rights in their works. When the United States joined the Berne Convention 
in 1988, it was debated whether American law was truly in compliance with the 
international requirement, and whether the American law should be changed.   

The response, in 1990, was a very limited federal right of attribution and integrity. 
The right extends only to authors of Òvisual art,Ó defined to include paintings or 
sculptures that exist in only one copy, or in a limited edition of no more than two hundred 
signed and consecutively numbered copies. For such works, the statute gives the painter 
or sculptor the right to claim the authorship of works, or to deny the use of oneÕs name 



for works not created by the author; and the right, with limitations, to prevent intentional 
distortion of oneÕs work, or to prevent the use of oneÕs name in association with works 
that have been distorted or mutilated. 

 
Fixation and Tr afficking in Sound Recordings and Music Videos, 1994 
In December 1994, as part of its treaty obligations under the World Trade 

Organization (WTO), Congress added a new section granting performers of live musical 
performances the exclusive rights to record their performances, or to transmit or 
distribute unauthorized recordings. Prior to this time, federal copyright existed only in 
works that were already Òfixed in a tangible medium of expressionÓ (although live 
performances might be protected under the law of some states). With the adoption of this 
new amendment, ÒliveÓ musical performers are now granted special protection under 
federal law against unauthorized ÒbootleggingÓ of their performances. Some 
commentators have read this new section not only to prohibit future creation of bootleg 
recordings, but also to prohibit the continued distribution or transmission of previously 
made unauthorized recordings of live musical performances. 

É.  
  
Technological Protection Measures, 1998 
The Digital Millennium Copyright Act  g ranted a new type of protection against the 

unauthorized circumvention of technological protection measures. Under that act, owners 
of copyright in digital works may protect them by encoding the works to prevent 
unauthorized access or copying. If owners so encode their works, users are legally 
prohibited from circumventing such protection schemes. As weÕve seen, the 1998 Act, 
the most complicated in the history of copyright, has lots of exceptions and special 
limitations. 

 
Copyr ight M anagement I nformation, 1998 
The Digital Millennium Copyright Act also added a new type of protection for 

Òcopyright management information.Ó Owners of copyright in digital works may put their 
works in electronic Òenvelopes,Ó or electronically embed in their works, information that 
identifies the author and certain other copyright information relating to the work. If an 
owner does so, then it is now illegal for a user to knowingly alter or remove such 
copyright management information from copies of the work. This information will make 
it easier for copyright owners to notify users about their rights, and to track the posting of 
copies of their works on-line. 

 
  

Remedies 
 
What if one of the exclusive rights of an author, as described above, is violated? 

Normally, an attorney for the author calls up the infringer or the attorney for the 
infringer, and they discuss how the infringer will stop violating such rights, or how much 
the infringer should pay for the rights. If they canÕt come to terms, then the authorÕs 
ultimate weapon is to bring a lawsuit in federal court. 



Assuming that the author is able to prove the infringement, and that there are no 
exceptions or limitations (as described in the next chapter), then the author is entitled to a 
broad range of remedies. Some of these remedies (like recovery of lost profits and the 
recovery of costs and attorneysÕ fees in bringing a lawsuit) are designed to compensate 
the copyright owner for losses. Some (like fines and injunctions and criminal liability ) 
are designed to deter infringement in the first place. And others (like forfeiture of 
infringing copies and recovery of the infringerÕs profits) are designed to prevent the 
infringer from gaining by the infringement. LetÕs take a closer look at the specifi c 
remedies available to a wronged copyright owner. (Again, the dates indicate the date that 
the remedy was first enacted by Congress. Most of the remedies, except as noted, 
continue to be available today.) 

 
  
Forfeiture of Infr inging Copies, 1790 
 The English Statute of Anne,* all the way back in 1710, provided that infringers of 

copyright Òshall forfeitÓ all infringing books Òto the . . . Proprietor thereof, who shall 
forthwith Damask and make Waste Paper of  them.Ó The first U.S. law in 1790 similarly 
provided that infringing copies of all copyrighted works would be forfeited to the owners 
Òwho shall forthwith destroy the same.Ó In 1802, this provision was extended to include 
Òthe plate or plates on which such print or prints are or shall be copied.Ó 

Under the current law, a court may impound infringing works, and ultimately order 
the destruction of copies or Òplates, molds, matrices, masters, tapes, film negatives, or 
other articles by means of which such copies or phonorecords may be reproduced.Ó This 
can be a formidable weapon. For example, in one commercial record piracy case twenty-
five thousand illicit tape recordings were seized, in addition to the blank cartridges, 
labels, machinery and equipment used, or that might in the future be used, for their 
manufacture. Except in the most egregious cases, the infringers often agree to the 
payment of a licensing fee, in order to avoid forfeiture of what might involve a 
substantial capital investment. 
 

Fixed Fines, 1790-1909 
 Beginning in 1790, the statute provided for what was essentially a fine for copyright 

infringement. The amount of the fine was usually split between the owner of copyright 
and the United States. The 1790 act provided for payment of Òfi fty cents for every sheet 
which shall be foundÓ in the possession of the infringer. The 1802 act provided for $1 to 
be paid for every infringing print; the 1856 act, for violation of the performance right, 
provided $100 for the first violation and $50 for each subsequent violation; the 1870 act 
provided for $10 to be paid for every infringement of a painting or statue. The 1895 act 
provided for a total penalty, in the case of a photograph, of not less than $100 nor more 
than $5,000; and, in the case of a painting or statue, raised the penalty to not less than 
$250 nor more than $10,000. 

All of these fixed fees were replaced in 1909 by the provisions described below under 
the headings ÒLost ProfitsÓ (p. 174) and ÒDiscretionary RemedyÓ (p. 176). 

 
  



Injunctions, 1819 
Since 1819, the courts have had the power to enforce copyrights by way of injunction. 

With this power, a court can order an infringer to stop the [173] infringement, and (as 
specifi cally provided in 1897) enforce the order, if necessary, by holding the infringer in 
contempt. Injunctions are granted rather liberally in copyright cases. 

 
  
Cr iminal Li ability, 1897 
 Congress first made copyright infringement a crime in 1897, when it made it a 

misdemeanor, punishable by up to a year in prison, for an infringer willfully and for 
profit to present an unauthorized public performance of a dramatic or musical work. The 
criminal provisions were broadened in 1909 to cover any copyright infringement 
undertaken Òwillfully and for profit.Ó 

Criminal proceedings are rarely brought, except in the case of fairly extensive record, 
videotape, and computer program piracy. In these contexts, however, in order to deter 
such activity, the penalties have been raised several times over the years. Under current 
law, youÕre in serious trouble if youÕre involved in major piracy of records or disks, 
videotapes, or computer programs. The really serious stuff is when youÕre involved in 
creating or distributing, in any 180-day period, at least ten copies of works with a retail 
value of more than $2,500. For that you can go to jail for up to five years (up to ten years 
for a second offense), and pay a fine of up to $250,000 for individuals, or $500,000 for 
organizations. Even in lesser quantities, the penalty can still be severe. 

É.  
Under the 1909 statute, criminal infringement required that the infringement be 

Òwillfully and for profitÓ; but in 1976, the language was expanded to include acts done 
willfully and Òfor purposes of commercial advantage or private financial gain.Ó In 1997, 
in the No Electronic Theft (NET) Act, the definition of Òfinancial gainÓ was extended to 
include the Òreceipt, or the expectation of receipt, of anything of value, including the 
receipt of other copyrighted works.Ó Under that act, the unauthorized reproduction and 
distribution of even a single copy of a copyrighted work with a retail value of more than 
$1,000 can subject a person to criminal penalties. Are you scared away yet? 

Copyright owners generally plaster their CDs, tapes, and computer programs with 
warnings of Òsevere civil and criminalÓ penalties for copyright infringement. 

É.  
  
Lost Profits, 1909 
In its major recodification of the Copyright Act in 1909, Congress provided that a 

copyright owner could generally recover against an infringer for Òsuch damages as the 
copyright proprietor may have suffered due to the infringement.Ó This usually meant the 
loss of sales by the copyright owner that were attributable to the infringement. ThereÕs 
plenty of precedent for this type of recovery in other areas of lawÑ for example, for 
personal injuries or breaches of contractÑ so the courts have developed lots of rules for 
figuring out exactly how much ÒdamageÓ is attributable to particular wrongs. However, it 
is frequently diffi cult or impossible to prove such damages with any degree of certainty. 
So Congress added another remedy, the amount of profits made by the infringer. 

  



Infr ingerÕs Profits, 1909 
 When the copyright owner hasnÕt suffered much harm, or when itÕs impossible to 

prove the amount of the harm, the best recovery may be the infringerÕs profits from the 
infringement. If I write a book thatÕs only modestly successful, but then a famous 
Hollywood producer makes an unauthorized but popular movie of it, which do you think 
IÕd rather recover: the meager sales I might have lost on the book, or the massive profi ts 
that the movie producer has made from the movie? Since 1909, the Copyright Act has 
allowed the copyright owner to recover Òprofits which the infringer shall have made from 
such infringement.Ó 

The problem in cases like this will be to prove how much of the infringerÕs profits are 
attributable to the wrongdoing. The leading case on the subject is the Letty Lynton case.* 
The district court in that case had awarded damages of $587,604.34, Metro-GoldwynÕs 
net profit from the movie. The appellate court had reduced the recovery to only 20 
percent of that amount, figuring that about 80 percent of the movieÕs success was due to 
factors other than the infringing script. The Supreme Court agreed, and let the figure 
stand at only 20 percent of profits (plus $33,000 for attorneysÕ fees). Although that may 
seem like a small amount for a case that, including appeals, had stretched out over many 
years, it was certainly more than Sheldon had originally been bargaining for, about 
$30,000 for the movie rights. 

 
 ÒCostsÓ of the Lawsuit, 1831; Attor neyÕs Fees, 1909 
Since 1831, parties to copyright lawsuits have been entitled to Òcosts.Ó This covers 

the relatively minor costs of filing papers or having transcripts made. The usually much 
larger attorneysÕ feesÑ reimbursement for the fees paid to oneÕs own attorneys to prepare 
and present the caseÑ have been allowed to the prevailing party, in the discretion of the 
judge, since 1909. This practice is presumably designed to fully compensate copyright 
owners who must sue in order to enforce their rights; to encourage infringers to settle, lest 
they end up paying the copyright ownerÕs attorneysÕ fees (as well as their own); and to 
assure that meritorious copyright owners are not denied justice just because they are too 
poor to afford an attorney. 

The provision can sometimes backfi re on copyright owners. Courts increasingly make 
plaintiffs pay the attorneysÕ fees of defendants! The recent trend was set in motion by a 
Supreme Court case involving the songwriter John Fogerty. Fogerty, as a member of the 
group Creedance Clearwater Revival, had written the song ÒRun Through the Jungle,Ó 
and then sold the copyright in the work. Fogerty, as a solo performer, later wrote and 
recorded the song ÒThe Old Man Down the Road.Ó Fogerty was then put into the 
unenviable position of being sued for infringing his own earlier work. 

 The two works were not identical, though they did have thematic similarities, 
particularly in the repeated chorus and the base accompaniment. The case went to a jury, 
which found that the works were not substantially similar. The Supreme Court upheld the 
award of attorneysÕ fees for defendant Fogerty even though there was no allegation or 
proof that the suit had been brought in bad faith or that it was frivolous. Ultimately, 
Fogerty was awarded over $1.35 million in attorneysÕ fees, apparently the largest fee ever 
awarded in a copyright case. 



Might such an outcome have a chilling effect upon owners of copyright thinking 
about bringing infringement suits? PossiblyÑ balanced only by the possibility of getting 
reimbursement of attorneysÕ fees if they win. 

 
Discretionary Remedy, 1909 
In 1909, Congress eliminated the Òfixed finesÓ system described above, and replaced 

it with a system allowing recovery of any amount by which the copyright owner was 
injured. Recognizing, however, that there were many cases where damages would be 
hard to prove, Congress gave copyright owners the option of receiving a special recovery 
Òin lieuÓ of actual damages or profits. Recovery was available in an amount that Òto the 
court [that is, the judge] shall appear just,Ó within ranges set in the statute for different 
types of works. The system was basically [177] retained in the 1976 Act, under the 
heading Òstatutory damages,Ó with a general range for all copyright infringements. As 
they currently stand, statutory damages may be set within the discretion of the judge at 
any amount between $500 and $20,000, with an option to go as high as $100,000 for 
ÒwillfulÓ infringement, or as low as $200 if the infringer had no reason to know that the 
acts constituted copyright infringement. The damages may even be reduced to zero for 
certain innocent educational, library, or public broadcasting uses. 

 
Advantages of register ing. 
Since 1988 Congress has dispensed with all Òformalities,Ó so that notice and 

registration are not a prerequisite to federal copyright protection. However, there are still 
advantages to registering copyrighted works. One such advantage is that you cannot 
recover either the discretionary Òstatutory damagesÓ or the potentially substantial 
ÒattorneysÕ feesÓ if you donÕt register. My advice: if you think thereÕs any chance youÕll 
need to sue to protect your copyright, then register the work with the Copyright Offi ce, as 
described on p. 209. 

 
  
WhoÕre You GonnaÕ Sue? 
 In the Betamax case, the Supreme Court addressed the issue known as Òcontributory 

infringementÓÑ that is, the issue of when one party is liable for the infringing activities of 
another. Since there were few authoritative cases in the field of copyright, the Court 
borrowed from patent law, where the doctrine was more developed. The Court concluded 
that, if the video recorder was capable of Òsubstantial noninfringingÓ uses, then the 
manufacturer, Sony, would not be liable for the activities of its customers who might 
otherwise infringe. That way, the machine remains available for use by those persons 
who have a legitimate, noninfringing purpose in using it. 

One of the major themes of late twentieth-century copyright has been the extent to 
which the intermediate players have managed to get themselves out of copyright liability. 
Sony was held not liable for potential infringements by customers using its machines; 
NYU essentially got itself out of liability for infringing activities of its professors; 
libraries got a broad statutory exemption; on-line service providers got a limitation on 
general liability in the Digital Millennium Copyright Act; and even companies that used 
to find themselves liable for copyright infringement for the activities of their employees 



have managed to set up systems so that they now comply with their copyright 
obligations. 

In most of these contexts, the price for immunity has been the obligation to assist in 
the enforcement of rights. The Digital Millennium Copyright Act provides that 
manufacturers of video recorders must include copy protection systems in their machines. 
NYU, under its settlement governing photocopying by its professors, must notify its 
professors of their copyright obligations, and help to enforce against abuse. (The 
settlement was presumably supposed to be a model for other schools to follow, but, as a 
settlement, it has no precedential impact, and I doubt that many other schools have as 
aggressive an enforcement policy as NYU)  Libraries have to implement reasonable 
standards for preventing widespread infringement by their patrons.à On-line service 
providers,¥ under the Digital Millennium Copyright Act, are required to cooperate with 
copyright owners by removing or blocking access to on-line sites that infringe, and, under 
some circumstances, identifying the primary infringers. 

One of the great success stories of recent years has been the extent to which 
businesses have gone from being the copyright infringers to being the copyright 
enforcers. The Copyright Clearance Center now has site licenses with many large 
companies so that they pay for their photocopying activities.* And various computer 
software organizations, by bringing test cases and advertising their enforcement efforts, 
have been successful in getting most large companies to purchase site licenses to cover 
the multiple copies of their business software, and to police against the installation of 
unauthorized copies by their employees. 

É.  
 
  
Conclusion 
  
Copyright owners are given a broad range of rights, and a broad range of remedies to 

ensure that their rights are protected. However, these rights are not absolute. In the next 
chapter, weÕll discuss some of the very important limitations on the rights of copyright 
owners. 


