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Part Two: Copyright Basics
Chapter Two: What Does Copyright Protect?

Originality

Some sense of the range of copyright can be gleaned by looking at the many types of
works covered by the current copyright statute. These include books drama, dance,
musc, sound reordings pictures, phobgraphs sculpture, architecture, movies, and
computer progams. Later in this chapter, weQll take acloser look at each of these types
of work, and see howthey each cameto be added to thelist of worksdigible for
copyright

However, the key languaye of the satute is notin the categories, butin the section
defining the subject matter of copyright. According o the statute, GCopyright pratection
subgsts, in accordance with thistitle, in arigind works of authordhip fixed in any
tangible medium of expression, nowknown or later developed, fromwhich they can be
perceived, rgprodiced, or oherwise communicated, @ther directly or with theaid of a
machine or device. O

Unde this statute, there are thustwo coreconcepts: origindityOand Gi xation.OThe
latter, Gixation Ois rdatively easy to undestand. It requires that awork, to bepratected
unde the federal statute, mug be recorded in some way, 0 tha it existsin a least one

copy.

Fixation.

Under the [Act] it makes no difference what the form, manner, or medium of fixation
may be—whether it is in words, numbers, notes, sounds, pictures, or any other graphic or
symbolic indicia, whether embodied in a physical object in written, printed,
photographic, sculptural, punched, magnetic, or any other stable form, and whether it is
capable of perception directly or by means of any machine or device “now known or
later developed.

-Confaence Report onthe Copyright Act of 1976.

The Act requires an authorized fixation. The oneexception is tha, Snce 1994,alive
musgcal performanceis protected, unde federal law, againg unaithorized fixation...Live
spoken paformances, or live convasations, ae notcovered by the Act, thoughthey may
be protected under some gate theories of protection...

The more diffi cult concept is that of rigindity.OCongres intentiondly left the term
rigind works of authorshipOunddined, but indicated in the Conference Report that Gt
isintendeal to incorporate withoutchangethe sandad of onigindity established by he
courts unde the [previoug copyright statute.OThus in order to understand the conaept, it
is necessary to have some knowledgeof earlier satutes and earlier cases.




Originality.

As colorfully explained by JidgeLearned Hand in Shedon v. Metro-Goldwyn
Pictures, a1936 gpellate court decision,

“Borrowed the work must not be . . . ; but if by some magic a man who had never
known it were to compose anew Keats’s Ode on a Grecian Urn, he would be an ‘author,’
and, if he copyrighted it, others might not copy that poem, though they might of course
copy Keats’s [since Keats’s work is now in the public domain].”

The problem is tha no onewould believe the man: the burden of proving independent
creation mght smply be too high.

That the threshold of copyrightability is quite low is made clear by alongline of
cases, indudng a1903 Sipreme Courtcase in which dugice Oliver Wenddl Holmes
suggested that almog any creative effort, however modest, would suffice.

The [work] is the personal reaction of an individual upon nature. Personality always
contains something unique. It expresses its singularity even in handwriting, and a very
modest grade of art has in it something irreducible, which is one man’s alone. That
something he may copyright. . . .

Thelow level of creativity required by the @rigindityOstandard can be best
undestood by ontrasting it with therelatively high gandard of areativity required for
paents. A paent is the exclugve right to Onake, use or %llOa hew and usful process,
machine, manufacture, or ompostion of matter. OWhile copyright deals primarily with
the aesthetic, paent deals with the fundiond. But paent rights are granted only
sparingly. Before a paentisissued, theinventor must demonsgrate that the invention is
ovdN that is, tha Qheworld an®never seen it beforeO(to paaphrase Busby
Berkeley). Theinvention mus beon-obviousN that is, na obviousQo a person
having ordnary kil in the artOto which it pertains By contrast, under the originality
standad of copyright, an author ges a copyrightin an indgpendently created work even
if thework is amilar to a pre-existing ore, so longas the author dd notin fact copythe
preexisting work.

The higher patent standard.

Thelesson was aso learned, the hard way, by Hisha Gray, who log outto Alexander
Graham Bdl for the patent on te first telephone Bdl filed his application in New York
City a noon on dnuary 14, 1876;Gray filed his application in the same place two hours
later. Thelitigation uphdding BelOgpriority centered upon vihether Bell had sufficiently
QeducedOhis inventionto (ractice,Oas required by the statute, even thoughat the time
of the gpplication hedid nothave aworking nodd of the telephone In any event, Bell
went on © develop the companies that became AT& T and the Bdl Telephore system,
and the stories of hisfirst call to his assistant Thomas Watson and of hs presentation of
thetelephoneat the 1876 Ceatennial Expasition & Philadd phia have become a pat of
American folklore. GrayOsonslation prize was not complete obgurity: together with
his patner, E. M. Baton, heformed amanufacturing concern tha developeal into the
Western Hectric Co., which was ultimately taken ove by the Bell Conypany to become
the worldOgargest manufacturer of communicationsequipment.




Origindity does require, however, at least some minimal level of creativity. For
example, in arecent case, the Supreme Caourt hdd that acompany that compiled a
telephore directory, listing all of its cusomers dphébeticaly, coud notge acopyrightin
thework. The directory was jus a compilation of fects, and facts themselves are not
copyrightable because facts exist independently, and Glo notowe their origin to an act of
authorship.OAlthough smeonemay copyright the origind langusgein which facts are
described, or an ariginal @ompilationOof facts, the compilation in the case of an
alphabetical listing of awtomers andther telephore nunbers did na involve sufficient
creative choices to qudify thework as origind.

The requirement of some minimal level of creativity reflects the policy of copyright
tha we generally want to reward those who hare made some sort of contribution
OearningOor @rt.OAs sated by Rofessor (later Judge Benjamin Kaplan, Go make the
copyright turndile revolve, theauthor should have to depost more than a pennyin the
box.O

WeQl nowturn to the different types of work digible for copyright But weQl
continueg in the context of each category,to explore the intricacies of the origindity
standad.

What Kinds of Works Ar e Protected?

Books, 1790

Bookshave been proected unde copyright snce its inception. The 1976 Act makes
clear that coverage extendsnotonly to traditiond books butto dl Qiterary works. . .
expressed in words nunbers, or oher verbd or nunerical symbols or indicia, regardless
of the nature of thematerial objects . . . n which they are embodied,Qinduding ®odks,
periodicals, manuscripts, phonoreords film, tapes, disks, or ardsO

Other writings

As origindly introduced in 1790, he copyright bill would hare praected nd only
books maps and charts, butalso @ther writing<) at the last minute, the phrase Mther
writinggOwas droppel, leaving orly books, maps and dharts. Of thetwelve States that
had passed copyrightlaws unde the prior Articles of Confealeration, onl three had
specifically induded mapsand charts, while four hal dso proected ther writinggor
other literary works O

Telephone books.

The Supreme Cout sated, in Feist v. Ruial TelephoneService (1991):

We conclude that the names, towns, and telephone numbers copied by Feist were not
original to Rural and therefore were not protected by the copyright in Rural’s combined
white and yellow pages directory. . . . [C]opyright protects only those constituent
elements of a work that possess more than a de minimus quantum of creativity. Rural’s
white pages, limited to basic subscriber information and arranged alphabetically, fall
short of the mark.

It is because of this dodrineand this case that the telephonecompanies have been
helpless to prevent a plethoraof new products and srvices usng theinformation fresly




available from telephore books such as complete United Sates-widetelephone
directories on CD-ROM or on he Internet.

Even dter the Feist case made it clear that telephore directories were not
copyrightable, many telephore companies continued to place copyright natices in their
directories.

Maps and Charts, 1790

In additionto books the only works specifically mentioned in the original 1790
copyright act were maps and charts. By @harts,OCongres presumably did notmean
tables of information, butrather navigationa charts. But thereDsvoefully little
explanaion of why Congres singled outthese worksfor protction, dher than the
obviousvaue of rewarding the makers of mapsand dharts in ayoungcounty. Americans
wanted to encourage thelikes of Meriwether Lewis and William Clark to go outand
chart uncharted lands (thoughL ewis and ClarkOsmaps from the expedition peid for by
the U.S. govenment, were unmpyrightable, bang govenment works).

I nsurance against inter national litigation.

Some further ingght into theincluson of mapsand dharts can be gleaned by looking
at what materias the Library of Congresfirst ordeaed when it was funded in 1800.

The map question is intriguing. The book orders for the first quarter century are
saturated with map purchases. At first glance they would seem to relate to the need to
develop an unexplored country, but if you read the justifications it is apparent they were
to be insurance against international litigation. It is clear that the early leaders all
assumed the North American continent would be balkanized and ultimately end up as
several different nations—either colonies or client states of their European parents. The
legislators wanted all the proof they could get of where land claims had been made,
borders set, settlements established—geographic precedents in ink and dated.

-Chales Goodrum

Wha does it mean to meke an @rigind Omap? Some cases once suggested that
origindity required that the cartogrgpher obtain the information forthe map from direct
surveying, by ¢he sweat of on€dwn brav.OBut the Feist case has clearly repudated
the pramise tha labar and dfort can congitute or subditute for origindity. Ingead,
origindity conssts of the Qelection, arangement, and presentation of the componant
partsOof amap, and has moreto do with the design by which the information s presented
than with the information itself.

To se howthisworksin practice, letOgake alook & two maps of the New York
subway system. Thefirst was a special map highlighting the 1964WorldOsair,
published by the New York City Trangt Authority in that year. Assume that you were
hired to produe anew, dearer, more grgphically appealing sibway map, and came up
with the secondmapN the onein fact pubished by the Transt Authority in 1972.
Although vey differently presented, mog of the information for making the secondmap
can bedeived from theearlier map, without any paticular need for independent
surveying or een veification. Isthe new map sufficiently Qoriginal Oto beeligible for
copyright? Of course! Theorigindity isin the presentation, nd in the information. 9,




obvioudy, wha we are encouraging unde copyrightis notjus the surveying of nev
landsand nev systems, butaso the development of new ways of representing those lands
and g/stems.

In 1802, Congrss provided that any pason who Ghal invent and design, engrave,
etch orwork . . . ay historical or other print or printsOcoud obtin acopyrightin the
print. Interestingly, it was notunil 1870 hat pantings drawings and sulptures
generally were added to thelist: so why did Congres only grant protection forthis much
narrower category of @ching or pint? The Satute obvioudy was designed to encourage
the mass produdion of works, induding rot only original designs butalso copies of
older pantings Remember, this was al before phobgrgphy. Chssic art (mainly
European masterworks) was known in this county amog exclusvely through opies
made and dstributed by othe artists, and it would make sense to encourggethe
OmportationOof dassic works by granting copyrights to those who @nadeOthe imported
versions. But wha does it mean to make an @rigind OGtchingQof an Mistorical Oprint?

Some indght can begleaned from more-recent cases. In the 1940s Alfred Bell & Co,
a British print produ@r and dedler, madeand ld mezzotint engravingsof sveral Old
Masters, such as GaindboroughOBlue Boy. Cdalda Fine Arts, Inc., an American
lithograph company, ureble to gan access to the same pantingsbecause of exclusve
museum dealing arangements, made lithogrgphsof Alfred BdlOsngravings Alfred Bell
sued for copyrightinfringement. But where was the QrigindityQin their engraving?
WerenOthey jus copies of the works of Gainsborough ad the other Old Masters, in
which copyright, if it was cdlaimed, would long ajo have expired?

Thedistrict coutt in New York, and then the federa appellate court, had no dffi culty
in finding the requisite level of orginality. The courts emphasized that the making of
mezzotint engravingswas a highly skilled craft that required creative choices, anong
other thingsin the pulling of ahand ol across the plate of theengraving, © propely
imitate the texture of the origind oil painting. No two mezzotint engravingsare exactly
the same, although ofcourse, the god of each engraver isto reprodue as faithful a copy
of the original work as themedium dlows.

The appdlate court discussed the meaning of @rigind Oin this context:

It may mean startling, novel or unusual, a marked departure from the past. . . . [But]
“original” in reference to a copyrighted work means that the particular work “owes its
origin” to the “author.” No large measure of novelty is necessary.

... A copyist’s bad eyesight or defective musculature, or a shock caused by a clap of
thunder, may yield sufficiently distinguishable variations. Having hit upon such a
variation unintentionally, the “author” may adopt it as his and copyright it.

E.

In England, the Hogath Act of 1735 etended copyright pratection o ariginal
engravingsand dchings In 1776, he English Act was amended Pecifically to proect
reprodudive as well as original engravings.

In 21999 @se, Bridgeman Art, Inc., hdd an exclusve license from dozens of art
museums to distribute trangparencies and license the printing of wpies of many of the
museumsO @ Masters. Bridgeman sued Cord, Inc., daiming that Corel was selling
prints that had been copied from BridgemanOsrints. The coutt hed in favor of Coel on
several groundsinduding the ground hat BridgemanOgrangparencies were nat entitled
to copyright because they were phobgraphic likenesses of pubic domain works The



copies they made, though pehaps requiring ome kill, had no dstinguishable variations
from the workstha were in the pubic domain. The case raised Some alarm anong
museum directorswho hare come to court on revenues they make by =lling exclusve
rights to make prints of worksin thar collection. The case makes clear that the only
exclugve rights they have are in the distinguishable variationsof the copies.

A tenson is set up by his reasoning, hovever, tha continues to plaguecopyrightto
this day. A historical print is protected urder copyright because it is origind; butit@ not
the originality of the print that we value. If we purdhase amezzotint engraving of Thomes
GainsboroughOBhe Blue Boy (c. 1770),we donOwvant to find any @rigindOvariations
by the engraver, we want the work to bean exact replica of GainsboroughOghe same
tendon was evident to ome extent in allowing mapsand charts copyright protection:
maps are protected only to the extent that they present information in an original way, but
we uaudly vaue themap na for the origindity of the presentation butfor the
information wnveyed.

Although epanded to indudepictorial, graphic, and sulptural works generaly, the
1909act il separately listed (Deprodumonsof awork of atQ andthe 1976 Act il
separately mentionsQ@urt reprodwctiongas within the scope of (ictorial Oworks.

Music, 1831

Although nusc was not specifically added unil 1831, omposers did register ther
sheet music before then unde the category of ooksOSince performance rights w ere
not granted in musc urtil 1891 ,copyright during mog of the nineteenth century
effectively only protected the printing of fieet musc.

Photographs, 1865

In 1865, Congres added (hobgrgphsand the negatives thereofOto the list of
protected works ItOgurioustha phobgraphy was embraced within copyright so soon
after itsinvention, five years before theincluson of pantingsand sulpture generadly,
and aout a hunded years before some major museums began to recognize phobgraphy
as aseriousart form. But itO®bviouswhy Congress wanted to grant pratection. During
and dter the Civil War, pioneering phdographe's like Mathew Brady were bringing back
incredible phobgraphsof the war and of he American western expanson. Congres
wanted to encourgge such dforts, and copyright was the accepted vehicle for granting
creative people rights in the worksthey created. It probaly also hdped that Brady had
phaographed portaits of many of the leading polticians of thedayN Lincoln and his
wife and his cabinet, Webger, Cdhoun, GayN and, in hislifetime, over adozen pest or
current presidents. So the politicianswould have been quite familiar with the
photographic process and its incredible power.

But are phobgraphsthe sort of Q@reativeOworkstha copyright was intended to
protect? After al, most phobgraphers donO@reateOtheir pictures so much as @aptured
theimages tha adready exist in reture.

Here® how the test case was broughtto the Supreme Court In the 18805 Oscar
Wilde gave a successful series of lecturesthroughoutthe United Sates. Napoleon
Sarony, aNew Yorker who gecialized in phoogrgphing visiting celebrities, took aseries
of portaits of Wildein his Gesthetic lecturing mwstume.ODuring therest of WildeDsgour,
the Burrow-Giles Lithogrghic Co. ®ld abouteighty-five thousand urauthorized copies



of the Sarony phobgrgphs Sarony, of ourse, sued for copyrightinfringement. In 184,
the Supreme Cout summarized theissue as oneof Congitutiond dimensons wasa
phobgraph aQvritingOof an @uthor,Owithin the Conditution? If not, then Congres was
withoutauthority to indude phobgrgphswithin the copyright statute.

Burrow-GilesO egument was that Ga phobgraph is the mere mechanical reprodiction
of the physcal features or outines of some object, animate or inanimate, and involves no
origindity of though or any novety in the intellectud opeation connected with its
visible reprodctionin shape of a picture.OIn other words it invdved no ©riginalityOof
the phobgragher.

The Suprane Cout conceded that On regard to the ordnary produiction ofa
phobgrgph,this may betrue, bu tha, in SaronyOsase, the phobgraphaOs
contributonswere congderable. The Cout approvel the district courtOdinding tha the
phoogrgh in question was a

useful, new, harmonious, characteristic, and graceful picture, and that plaintiff made
the same . . . entirely from his own original mental conception, to which he gave visible
form by posing the said Oscar Wilde in front of the camera, selecting and arranging the
costume, draperies, and other various accessories in said photograph, arranging the
subject so as to present graceful outlines, arranging and disposing the light and shade,
suggesting and evoking the desired expression, and from such disposition, arrangement,
or representation, made entirely by plaintiff, he produced the picture in suit.

Quite an early victory forthe auteur theory! It amog soundel as if Wilde were only
incidental to thecreation ofthe Sarony plotograph.

Photographs.

By writings in that clause [of the Constitution] is meant the literary productions
of those authors, and congress very properly has declared these to include all forms of
writing, printing, engravings, etchings, etc., by which the ideas in the mind of the author
are given visible expression. The only reason why photographs were not included in the
extended list in the act of 1802 is, probably, that they did not exist, as photography, as an
art, was then unknown, and the scientific principle on which it rests, and the chemicals
and machinery by which it is operated, have all been discovered long since that statute
was enacted.

-Judice Miller, fromthe Sarony @ase.
This explanationis probaly notthecomplete sory, snce the 1802 at did na
indudepaintingsand gatuary ether, even though hey were clearly known to the people
of theday.

It isimportant to remember tha, in theearly years, phobgrgphy was notas
ubiquitousor & convenient as it is today. With Qvet plateOphobgraphy, the
phobgrgphaOplateN made of heavy glassN had to beproaessed before it dried,
requiring phobgraphersto literaly carry ther dark roons with them if they ventured out
of their sudios All of this changed only when George Eastman developeal the
revolutionary Qiry plateOmethod of phobgraphy in the 1870s and the paper filmstrip in
the 1880s Then heintroduced his famousKodée box amera, dong with afilm
developing service that dlowed amateursto take professiond-looking pictures. The early




phobgraphas complained that now anyore could take Gnapshots.OThey soundel about
like the early radio or Internet fanswho in their days would bemoan everyoneelse
nudgng into their territory.

Although he Courtdistinguished Sarony® phobgraph fromthe Qrdinary,Olater
cases madeclear that jus aboutany phdogrgph, $ort of a phobcopy, contains suffi cient
selection of dements to meet the threshold level of origindity required by he
Conditutionand by te statute.

E.

Drama, 1870

Congress first added @ramatic compostiongdin 1870. WOvelready seen howthe
protection of dramatic works induding pantomimes, was greatly expanded with the
advent of motion pictures in the twentieth century.

Why did Congres add dramatic worksonly in 1870, &en though drana had been
known dnce a least the time of the ancients? To some extent, the snub nmay have
reflected an eghteenth-century distrug, or even disdan, ofthe theater. (Alexande Cowie
cites aQack of &fi nity between Puritanism and at.Q) In colonial days, severa states, and
even thefederal Congres unde the Articles of Confederation, hed passed laws
prohibiting or ®verely limiting theater. 1t@ aso posible tha there Smply werenOmany
early American playwrights, o that the need for proection did nd appear strong
(although t would behad to provewheher the lack of playwrights produed thelack of
protection or he other way around).

E.

The breakthrough n attitude prokably came aboutthrough he remarkable success of
others in dramatizing Harriet Beecher SoweOdJnde TomO<Cabin (written in 185152)
without paying her any compensation. The injury was compounced by the fact that, at
tha time, trandationswere also notcovered by mpyright, 0 Ms. Sowe aso received
nothing for the hundeds of trandationsof her worksinto other languayes. Her injury was
compoundel even further by the woeful date of internaional copyright protection. These
injudices were ultimately righted in the copyright amendments of 1856 (overing
trandationg, 1870 (overing drana), and 1891 (mproving internaiond protection for
foreign authors andthustriggaing beter protection for American authorsabroad). But
al of this came too late to hdp Sowe, whose rights were goveaned by the prior law.

Paintings drawings and sculpture, 1870

Also in 1870, Congrss extended copyright to cover Ga panting, dawing, diromo,
statue, datuary, and . . .modds or designsintended to bepeafected as works of thefine
arts.OltOsot a dl dear why it took Congess o long b ge around b the graphic arts,
butit mug have sesemed somewhat illogical to protect phaogrgphs on he ground hat
ther creation involved some level of creativity, butna pantingsand sculpture, which
arguably required a higher degree of talent and aeativity.

The reference to Qine artsOopened a PandoraO$ox ha perhaps hdpsto explain
CongressOsreI uctance to get into thefield in thefirst place. Did thereferenceto Gine
artsOlimit only theimmediately preceding phrase, Gnodds and designsQOor dd it imply
tha pantings dravings and gatuary were to bemeasured by a highe GineartsO
standad as well? In 1874, Congrss attempted to darify the coverage of theact by



providing tha Ghe wordsOBEgraving,0ddt,0 ad OpritO kdl beapplied only to pictorial
illugrationsor works connected with the fine arts. OWhatever this may revea about
CongressOsntent to take the finearts high road, it was somewha undermined by ecific
provisionsin 1882 for ndte on @esignsfor molded decordive articles, tiles, plagues, or
articles of potery or metal.OThe question remained: was copyright available only for
Ginelarts, and, if so, howwere judges supposd to drav the line between the fine and
not-so-fine arts?

The ddfinitive Suprame Cout case came aboutas follows. The Courier Lithogrghing
Co. aqeated svera crcuspogers advertising The Great Wallace Shows. Courer later
sued Donddson Lithogrgphing Co. for naking unaithorized copies of three of CourierOs
works gppaently dso for advertising ue by Wallace. Thelower courts, following the
accepted wisdom of the day, held that mere GadvertisementsOwere not digible for
copyright, and that there was nothing @ssful Oor Gneritoriougaboutthe work to make it
deserving of such proection. ligice Holmes, however, scoffed at such an oucome. The
circus pogers clearly involved aufficient creative effort to quaify them for copyright
protection. The Supreme Cout reversed the lower court decisions and granted
protection.

A danger ous under taking.

1t would be a dangerous undertaking for persons trained only to the law to constitute
themselves final judges of the worth of pictorial illustrations, outside of the narrowest
and most obvious limits. At the one extreme some works of genius would be sure to miss
appreciation. Their very novelty would make them repulsive until the public had learned
the new language in which their author spoke. It may be more than doubted, for instance,
whether the etchings of Goya or the paintings of Manet would have been sure of
protection when seen for the first time. At the other end, copyright would be denied to
pictures which appealed to a public less educated than the judge. Yet if they command the
interest of any public, they have a commercial value—it would be bold to say that they
have not an aesthetic and educational value—and the taste of any public is not to be
treated with contempt.

-Jugice Oliver Wendell Holmes,
BIstein v. Donddson Lithographing Co. ( 1903)

What was left of the highe GineartsOstandard? Not much. S itOsiat surprising that
when Congres recodified copyright in 1909, it droppel the limiting language, and
protected dl Quorks of atON whether GineOor not

There may till bea lingering @ine artsObias in some court opinions In a1959case,
ascale replica of RodnOgHand of God was granted copyright pratection, even though
the court found no gnifi cant variationsfrom RodinO®riginad work except for the scale
and the medium. Yet, in a1976case, a plastic modd of an antiqueUncle Sam
mechanical bank was hdd notto be copyrightable, even though he court conceded
several digtinguishable variationsfrom the origind. So what is the meaning of oiginality
in this context? Are the cases condstent? Might oneof them be GQvrong@ Are they
recondlable on the ground ha the Rodn replica is GineQart and the Unde Sam bank is
QunkQart? These are al questionsthat law professorsloveto ask, dthough ve are quick



to indst that our purpos is to meke students think, notN or & least notonlyN to confuse
them.
E.

Movies, 1912

As weQveseen, movies* have been induded within the scope of copyright since their
inception, and have been Pecifically enumerated Snce the copyright amendment of
1912. Qheinteresting Gase again rased the issue whether an ordinaryOphobgraph or
movie, withou particular artistic pretensons, exhibits sufficient @rigindityOto be
protectable uncer copyright

In 1963, Abraham Zaprude t ook wha would have been an ordnary home movie of
apresidential motorcade, bu for an extraordinary event beyond hs control. He happened
to have taken the best actual footage of the assassinaion of Resident John FE Kennedy.
He immediately realized the vaue of his film, and ld it to Time, Inc. for $150,000
Clearly, the movie was vaued notbecause of its aesthetic qudity, butfor thecrudal
information it happened to contain aboutan important historical event.

When theissue of origindity was raised in afedera district court, the courtcited
other cases suggestingtha all phobgrgphs and movies are pratectable, no neatter how
modest thar artistry. Thecourt nevertheless felt it necessary to enphasize jus howmuch
control Zaprude had ove the find produd, satingthat Orhe Zapruder picturesin fact
have many elements of creativity. Amongother things Zaprude selected the kind of
camera (movies, notsngpshots), the kind of film (color), thekind of lens (telepho), the
area in which the pictures were to be taken, the time they wereto betaken, and (@fter
testing veral sites) the spot on which the camera would beoperated.Oin fact, Zaprude
tried outseveral dtes before he chose a vantage point overlooking the spot where the
motorcade would have to dow down to make a sharp turn.

Zapruder in the headlines.

Abraham Zapruder is dill in the headlines over three decades later. Although fe died
in 1970, Tme, Inc. tranderred the copyright in his work to his harsin 1975.The
physcal filmN a quarter-inch wide and sx-feet longN has resided in the Nationd
Archives. The govenment acquired ownership of thefilm in 1992 undea federal law
requiring that al materials relating o the Kennaly assassindion betranderred to the
Nationd Archives for preservationand research. The anountof compensation was
ultimately left to arbitration;in 1999 he arbitration pand awarded the Zaprude heirs $16
million for thefilm.

Computer Programs 1964, 1976

Conputer programs have been conddered proected as Qiterary worksOever since
the Copyright Offi ce started accepting registration ofthemin 1964. Whaever doubtmay
have existed unde the prior law, the 1976Act and its legidative history make the
coverage of computer progranms clear.




Records and Tapes, 1971

In the 1971 $und Reording Amendment, recordsand tapes were given thar own
sepaate pratection, in addition o the protection already accorded the undelying nmudcal
works

Dance, 1976

Some dance was eligible for copyright under prior law, butonly if it told a dramatic
story that qudified it under QGirama.Olt was notuntl the general overhaul of copyright in
1976 hat a pecific category was created for @horeographic works O

Danceis hardly a new art, and itOsot clear why earlier Congesses did notsee fit to
protect it, or wha happened in recent years to convince the new Congess that it should.
Aboutthe only GnodenOdevel opment is labanotation and Benesh movement notation,
systems for transcribing dance steps However, many new dance works are not recorded,
either by labanatation or i film, and © donOqudify for federal copyright profection
unde the separate Gi xationOrequirement.

E.

Architecture, 1990
Works of architecture were added to thelist of copyrightable worksonly in 1990.

Later, we@ look at the Gvorks of utilityOdodrine Unde that dodrine, architectural
works like other works of utility, were na generdly protected unde federal copyright.
However, itOsasy to understand why architecture was eventudly added to the list of
copyrightable works In 1988, he United States ratified the Internaiond Berne
Copyright Convention, and unde its terms, was required to grant protectionto
architectural works

Unde the prior law, blueprints were protected as dravings butthe buildingsdepicted
in the blueprints were nat protected, snce they were Quorks of utility.OSo, grangdy,
second @mers coudnOtopy blueprints, but they coud theoretically buid the building
depicted in the blueprints. Many courts were able to grant indirect protection for
buildingsby prohbiting the copying of Hueprints, withoutwhich the second buiding
could notbebult.

Another category of work tha was not pratected by federal copyright uncer the
Qworks of utilityOdodrine was the design of boa hulls. The problem here was not only
theworks of utility dodrine, butalso another interesting federal prindple known asthe
QpreemptionOdoctrine.

The Supreme Cout eaboraed upon he scopeof preemption of gate laws in aseries
of cases through he 1970s In 1989, he Court reaffi rmed the dodrinein the case of
Bonito Boats, Inc. v. Thunder Craft Boats, Inc. Horidahad passed agatute granting
gpecia praection o thedesign of bod huls (avauable regiond indugry), andthe
plaintiff had atempted, undr that statute, to prevent the defendant from usng aQirect
molding proessOto make a knock off of its boa design. However, the Supreme Court
struck down the state statute uncer the preemption dactrine. Horidasmply did nd have
the power to proect wha Congres had left outside the scopeof federal protection.

The boaing indugryOsespons to this setback was to lobby Congres to pass a
nationd gatute to praect boda designs And in 1998, hey were findly successful in
getting such a proposl included within the Digital Millennium Copyiight Act. The



protection only extendsfor amaximum of ten years, butthe established boding industry
findly ga the praection it sought

Characters

Way back in 1930, ddgelLearned Hand had suggested tha characters, as well as
plot, could be copyrighted. Over the past fifty years, however, alot of ink has been
spilled ove whether characters may be copyrighted goart from the sories in which they
play their parts. The problem arose from a curiouscase in the Ninth Grcuit Courtof
Appeds, which unforunaely happened to bethe circuit court tha covered Hollywood,
Cdifornia, and therefore a subgantia part of the movie indugry.

Dashiell Hammett was a successful mystery writer who aeated the character Sam
Spadein themagazine serial, and then the book, The Maltese Falcon. Hammett and
Alfred A. Knopf, he publsher, then old Warner Bros theexclugve right to the sory in
movies, radio, and television. Warner Bros. produed anot bad movie version of the
story, and then, in 1941 ,a remake of themovie sarring Humphrey Bogat as Sam Spade.
It was an indgant hit and an dl-time movie classic.

Later, Hammett and Knopf ®ld to CBSthe excludve rightto produe additiond
radio versionsof the Sam Spade character. Warner Brothers then sued Hammett, Knopf,
and CBS daming that they owned theexclugve rights to the Sam Spade character unde
thear prior contract with Hammett.

In 1954, he Ninth Circuit Cout hdd tha Hammett had notin fact granted Warner
Brothers the exclusve right in the character. And then, in case that reasoning werenOt
enough, he court went on b date tha Hammett could nd have dore s0, because the
character was notcopyrightable separately from the story. The outcome of the case was
the prope ong hdding that Dashiell Hammett could notbe stopped from prodicing
additional stories ugng the character that he had created. Butthe reasoning prodweed
consderable mischief. Characters not protectable? What if it had been Hammett suing
someonee se? Could the case mean tha Hammett had no proéctable rightsin the Sam
Spade character?

For the mog pat, no ore seemed to believe the Ninth Gircuit. Hollywood n fact paid
handsomely for rightsin characters and far sequd rights. Even if copynght did na
protect characters, it was posible that state theories of protction might have filled the
gap in thefederal satute. But law review writers for the next several decades had |ots of
fun trying  recondle the court case with Hollywood redlity.

To aut along gory short, thecourts eventudly conceded wha everyonedse seemed
already to have known: that characters are copyrightable even gpart from the storiesin
which they live. The early cases focused upon @rtoon daracters, where the visud image
of the character represented a protectable drawing. After dmog five decades, cases have
generally come aroundto protctingliterary characters as well.

Lolita.

Contoversy has surrounde the pubication of Ra PeraDs/ersion of Lolita [Lo's
Diary] told from the viewpoint of Lolita. The press seemed to go outof its way to suggest
tha there were legitimate legal argumentson boh gdes. | confess that this looksto me
like aclear infringament, based uponthetaking of the characters as well as much ofthe
plot of the Nabokov sory. Ferawas free to take the GdeaOof a Lolita-like character, or ©




develop he own gory of an dder manO®bsession with ayoung wman; but she was not
free to gppropiate NabokovOsharacters. The case was ultimately settled when
NabokovOson, Dmitri, authorized publcation on ondtiontha he receive a
commission, andthat he bedlowed to write a preface, which hedid.

E.

Conclusion

Asyou @n e, ove the 210year history of copyright, Congres has been condantly
expanding the subject matter of protection. The responses to the new technologies in the
|ate-twentieth century are only the mog recent manifestation ofthis remarkable growth.




Chapter Seven:What Rights Does Copyright Grant?

Substantial Smilarity

There are several @xclusve rightsOof copyright. Within limits, the authorsof
copyrighted works may prevent other people from copying or detributing their works;
from trandorming them into what are known as QierivativeOworks (trandationsand
adaptationg; andin ome cases from pubicly paforming or pubicly displayingthear
works WeQll look & each of these and oter exclusive rights in more detail later in this
chapter. However, ovaarching dl of these exclusve rights is a core concept that is easy
to date, but sometimes complex to gply: the conaept of Gubgantial Smilarity.O

ItOsn infringament of copyright for a user to make a copy ofa copyrighted work
withoutthe permission of the copyright owner. In Part One, we looked at technological
copying in the context of books sound reordings videotapes, computer prograns, and
the Internet. Snce much of thecopying is of entire works such unaithorized copying
(subject to variousexceptionsweQl discuss in the next chapter) is usudly infringement.
Themagjor issueraised bythe new technologies is tha copying is doneby hundedsor
thousndsor millionsof individuals, and the problem is howto adjud the law to take
accountof such decentralized butmassive copying. As we saw, the law has developed
congderably in recent years to deal with the problem.

WeOrenow going o focuson adifferentissue. Wha if the second work is not an
exact dugdicate of the origind, butrather an indgpendent work that incorporates certain,
but notdl, aspects of the copyrighted work? For example, awriter incorpordes a
paragrgph of delogue from acopyrighted book or pay, or asongwriter repeats a patern
of 9x notes of acopyrighted song, or gpainter incorporates into anew panting asngle
figurefrom someone e seQganting. Has the second aithorinfringed the copyright of the
first?

Theissuein these cases is whether the second work is Gubgantially smilarOto the
first. It doesnOhave to bean exact dugicate to bean infringement, butit does have to
take enough ofthe copyrighted work that it can besaid that the second work was not
Ondependently created ODrawing theline beween nonnfringement and infringement,
between independent creation and subgantial smilarity, can befrugratingly diffi cult.
The courts have prety well refused to adopt a Smple nunerica test to resolve this issue,
indead rdying upon gaeera statements of policy, and ®ngtivity to the facts of paticular
cases. What is clear, however, is tha taking even asmall porion of acopyrighted work
can conditute copyrightinfringement.

L etOsee howthe subgantial Smilarity test worksin the context of several different
types of copyrighted works. WeQll see that the test is intimately related to several other
key copyright dectrines tha are also used to distinguish what infringes from what
doesnOt

The Story Lines of Books, Plays and Motion Pictures

Steven Spielberg has been sued, it seems, for just aboutevery movie heDsver made.
LisaLitchfield wrote a muscal about Fudinkle and Lokey, two aliensfrom Maldemar
who ae temporarily sranded onearth and befriended by children who aeliving with
thar scientist father at the North Pole. Gary Zambito wrote Black Rainbow, a screenplay



aboutthefictiond archeologist Zeke Banaro and his expedition in ssarch of pre-
Columbian gdd artifacts. Geoffrey Williams wrote a childrenO$o00k dou an imaginary
zoo ontaining doneal prehistoric animals. And Babara Chase-Riboud wote Echo of
Lions, ahistorical novd aboutamutiny by daves aboad the daveship Amistad. All of
these authorssaw smilarities between thar own worksand SielbergOsnovies: E. T. The
Extraterrestrial, Raiders of the Lost Ark, Jurassic Park, and Amistad. Paul Schrader, who
had written an ultimately reglected screenplay of Close Encounters of the Third Kind,
appedled to the Writers Guild to obin ascreenplay credit. Yet, Spielberg ultimately won
each case. (Of thefive, Chase-Riboud gparently fared the best. After shelod in her
efforts to enjoin the release of Amistad, she withdrew the suit and praised Yielberg®
produdion. It was assumed tha she received apayment in sttlement of he claim.)

The problem with analyzing these or thousandsof amilar casesis that the plots of
stories, books movies, and phys are quite intricate, and itOsoteasy to summarize the
issues for someonewho ha notin fact viewed or read boh works Thejudges typically
devote as much as hdf thar opinionsto detailed descriptionsof the two works Judge
Learned Hand was the author of wo of the leading @ases. In thefirst, he congdered the
claim that amotion picture, The Cohens and the Kellys, hal infringed on AnneNicholsOs
popubr play, Abie’s Irish Rose (1922). ddgeHand mnceded that Ot is of course
essential to any proection of literary property . . . ha theright cannotbe limited literally
to the text, dse a plagiarist would escapeby immaterial variationsOAlthoughthere were
similaritiesin idea or theme, Hand conduded that Orhe stories are quite different,Oand
that O\ comedy based uponconflicts between Irish and Jkws, into which themarriage of
ther children enters, is no nore susceptible of copyrightthan the outine of Roneo and
Juliet.O

E.

Yet in the second @se, Hand reached the exact opposte result. He found hat the
movie Letty Lynton (1932), produoed by Metro-Goldwyn Hctures and garring ban
Crawford and Robet Montgomery, infringed upon Elward ShddonOslay Dishonored
Lady. After acareful andysis, Hand found(arallelismOof character and inddent
sufficient to conditute subgantial amilarity, even though he dialogueof the works was
different, and even though bolh workswere based loosely uponan actud murde case in
which Maddeine Smith in 1857 pasoned her former lover, butwas found by gury not
to beguilty of thecrime.

Ever snce Hand cecided these classic cases, law professorshave ddighted in
assigning them to gudents, in order to uncerscore how diffi cult it can beto recondle the
outcome of complicated cases. In these and later cases (paticularly Peter Pan Fabrics,
from which the following quog is taken), JudgeHand himself recognized the diffi culty
of drawing the line beween nonnfringement and infringement:

Thetest for infringement of a copyright is of necessity vague. In the case of verba
QuorksOit is well settled that athough he CDropnetorO@monopoy extendsbeyondan
exact reprodudion of he words there can beno mpyrightin the GdeasOdisclosed but
only in thar Gexpression.® Obvioudy, noprindple can be stated & to when an imitator
has gone beyond opying the Odea, Oand has borrowed its Gexpression.ODecisionsmust
therefore inevitably bead hac.

E.



At least onething is clear, however. If someonedoes copythe exact language of a
copyrighted work, then it can be infringement even if it represents only a small pottion of
tha work. In onerecent case, The Nation magazine printed an article tha copied
between three hunded and four hundrd wordsfrom Gerald FordOss yet unpublshed
memoirs. The article focused uponthe circumstances surrounding the Nixon pardon and
was designed to GeoopOTime magazine® Girst serial rights,Ofor which Time had paid
$25,000. e Supreme Cout, by avote of 6 to 3, héd that the taking of & little as three
hundrel wordsfrom the original unpubished manuscript condituted copyright
infringement.

E.

Visual Works

Theissue of subdantial smilarity can bebetter conveyed in the context of visud
works, because then youcan sethe entire works at a glance, and make your own
assessment of the smilarity of the two. One of the leading cases was agan decided by
JudgeLearned Hand. Itinvaved fabric designsby Reter Pan Fabrics, Inc., which were
allegedly infringed by Martin Weiner Corp.

Byzantium.

At left, Peter PanOdabric design:; at right, theinfringing design. The case illugtrates a
common @nfugon ketween the sandadsof copyrightability and infringanent. As we
saw in thelast chapter (p. 127), en asmall modicum of origindity may be sufficient for
copyrightability. It may therefore be the case that the relatively minor variationsin the
defendantOsiesign would have been aufficient for it to have claimed copyrightin those
variations Butin the case of infringement, thetest is nothow much areative work the
defendant adds bu how much it takes from the first work. In tis case, that amountmade
the second work GQubgantially similar,Oand therefore infringing.




The Peter Pan fabric was a quiltlike montage of individual squares based upon
traditiond Turkish designs Martin Weiner created its fabric by carefullyN but orly
dightyN atering the design of heindividuad eements, while maintaining the same
overall appearance. JudgeHand was notimpressed.

No one disputes that the copyright extends beyond a photographic reproduction of the
design, but one cannot say how far an imitator must depart from an undeviating
reproduction to escape infringement. . . . In the case at bar we must try to estimate how
far its overall appearance will determine its aesthetic appeal when the cloth is made into
a garment. Both designs have the same general color, and the arches, scrolls, rows of
symbols, etc. on one resemble those on the other though they are not identical. Moreover,
the patterns in which these figures are distributed to make up the design as a whole are
not identical. However, the ordinary observer, unless he set out to detect the disparities,
would be disposed to overlook them, and regard their aesthetic appeal as the same. That
is enough, and indeed, it is all that can be said, unless protection against infringement is
to be denied because of variants irrelevant to the purpose for which the design is
intended.

Another leading @ase is tha of Saul Steinberg, acartoonist for The New Yorker
magazine. Hisillugration for acover of the magazine became an immediate classic, and
was afterward distributed in poger form. Later, a movie company incorporaed some of
thefeatures of this cartooninto an advertisement for oneof its movies, Moscow on the
Hudon (1984). Grarly, theworksare na identical: they show different buildings and
they even show views lookingin opposte directionsfrom New York.

However, the court focused on nuneroussimilarities, indudng the general style of
the pogers, the use of a blue wash across the top to represent the sky and of ared band o
represent the horizon, the use of amilar typeface, Smilar paspective and layout, and
similar details, such asthe water towers, cars, buidings and oter features. Citing te oft
quoted lines that Gho plagiarist can excuse the wrong by $iowing howmuch of his work
he did notpirate,Oand that Gcopyright infringement may occur by eason of asubdantial
similarity that invdves only asmall pottion of each work,COthe court found ha the movie
poger infringed SeinbagOsrtwork.

A recent case from the world of television highlights how diffi cult and fact-intensve
the cases can be Sd & Marty Krofft created avery successful childrenOgelevision
program in the 1960s H. R. Rufnduf, tha generated aline of unique produds and
endorements. McDonddO<orp. dcided to develop a series of commercials that used
characters obvioudy inspired by the Krofft characters. Take alook & the pictures, and
decide for yourslf whether the characters were Gubdantially similar.OThere were
certainly differencesin ddails, butthejury in thetrial court concluded, and the circuit
courton gped agreed, tha the smilarities in oveaall appearance were too geat, and tha
McDonddOad infringed.



Sid & M arty Krofft - Witchiepoo

Left, Sd & Marty KrofftOufnguf. Right, Mayor McCheese, dirca 1971.The court
hed tha the subgantial Smilarities were evident in the Qotal concept and fea Oof the
Pufnguf Living Idand andthe McDonddland sttings including the other characters and
the backgrounds

The Pufnguf case is certainly one where reasonable people can dsagree. Each year, |
ask my copyright sudents whether they believe the characters are subgantialy smilar,
and thereis dways a lit in ophion. Abouttherdative unophistication of dildren,
however, | suggest the following experiment: whatever the next doll fadN Barbie,
Cabbage Patch Kids beanie babies, or PokZmonN try dipping your tild an inexact look-
alike dd! and e if they are willing © owerlook the subtie differences.

The case was very much flavored bytwo different factors first, Needham, Harper &
Steers, the advertising agency for McDonddOshad been negotiating with the Kroffts to
use the Pufnguf characters in the propogd McDonddOsdvertising campaign, and, after
breaking off the negotiations proceded to develop Krofft-like characters anyway.
Indeed, Needham even hired former Krofft employees to designand cngruct the
cosumes and aupply the voices for the McDonddland characters. Such behavior might
have deamondrated acertain bad fath on he pat of the agency, which led the courtto be
less sympéathetic to them and McDondd's.

Secondly, thecourt felt that the intended audienceN children might be
unsophisticated and therefore notlikely to catch the subtle distinctionsbetween the
characters. For example, in response to McDonddOsssertion of diferences between the
Pufnstuf and Mayor McCheese characters, the court stated: We do notbelieve that the
ordinary reasonable person, let alonea child, viewing these workswill even ndice tha
Pufnguf is wearing acummerbund while Mayor McCheese is wearing adiplomatOs
sash.Olt was aso dear that the Kroffts were injured bythe infringement; after the
McDonddOsampagn, the Kroffts began having trouble making or extendingtheir own
licendangarrangements. To add inault to injury, the Ice Cgpades, which had previoudly




licensed the Pufnguf characters, discontinued their license with the Kroffts and sgned on
to use the McDonddOgharacters!

Photographs

Some summers ago, on afamily vacationto the Grand Canyon, Itook what has
become ore of my favorite phobgrgphs[below left]... Later that same summer, | saw for
sale on hegdewalk in Greenwich Village in New York the poger shown [bdow right]: a
copy of aphobgrgph by Ansel Adams (in the bargan bin for amere $5, nduding the
frame). Could my phobgrgh ke an infringement of the Ansel Adams phobgraph?

Ansel Adams
The Mural Project 1941-1942

Ansel Adams (right).

The credit states that this poger was Qorinted from acopy of an Ansel Adams
phobgraph.OAs a matter of fact, this particular phobgraph is in the publc donsin, since
it was origindly commissional as a govenment work. As such, anyonemay make a print
of it, and even dter itE | n onerecent official-looking book of Alams phobgraphs the
print of this phob is croppel a thetop, aitting off the top of the rock formation!

By contrast, Ansel Adams dosely controlled his copyrighted prints, pasonally
produdng many of them himself, and asigning control of his copyrighted worksto the
Angel Adams Publishing Rights Trud.

The answer is clearly no, my phobgraph does notinfringe | didnOtn fact copy Ansel
AdamsOgphobgrgph, and 9, no natter how smilar the resulting picture may be, mine
didnOtnfringe his. Indeed, when | took ny phob, | wasnOeven avare there was such an
Angel Adams phobgraph, and © could na possibly have copied it.

E.

The situation illugrates the doctrine of Gndependent creation OTwo authorsmay
independently create smilar works, and they may each have acopyrightif they did not
copy the other. Smilarly, neither oneinfringes the other. | assume that there are
thousindsof phobgragphsmore or less smilar to theseN taken of themost congicuous
formationin the Grand Ganyon boking outh from themain visitorsO enter onthe north
rimN and that they are each copyrightable, for what itOsvorth, and esch na an
infringement of any of the others.

However, letOslo what law professorsloveto do, hiange the facts alittle. LetOs
assume that | was an admirer of Ansal Adams, knaw abouthis phobgraph of he Grand
Canyon, and planned my own trip precisely in orde to duplcate his phob as best | could.




| hiked to the precise location, dhose the correct lensand filters, and weited for the
precisely correct weather andthe precisely correct time of day to gd the shadows just
rightto duplcate Ansel AdamsOhobgraph. Might | thereby infringethe copyrightin
AdamsOsvork?

Several cases suggest that | might. In 198, bhn Duke Kisch took aphobgrgph ofa
Qvoman holding a concertinadunder a stylized poger at the Village Vanguad nightclub
in New York. In 1985, lerry Ogden took aphobgrgh s1owing bhn Lurie, a famous
saxophonét, & the samelocationin the nightclub. Kisch sued Ammirati & Puris, the
advertising agency tha had hired Ogden to take the phobgrgph fora beverage
advertisement. Ammirati moved to dsmiss the case, on he ground bat the phobgrgh
was obvioudy different. The court refused to dsmiss the case, finding that there were
sufficient smilarities tha ajury might find the works Gubdantialy smilarOunde the
law. The courtt paticularly cited the fact that the phados Qvere taken of the same small
corng of the Village Vanguad rightclub Othat Qhe same gtriking mural appears asthe
background for ech phobgraph,Qthat the individuds in each phob ae seated and
holding musical ingruments, and tha Qhelighting, cameraangle, and camera postion
appear to be amilar.O

Howard Alt took aphobgrgph sowing wo penson agrid with aydlow circle. This
was notan idle sngpshot, bu a carefully set up arangement that was pat of a series of
phobstaken ove severa days. Joe Mordlo, afamousphobgraphe, witnessed thepho
shoat, and sw thefind produd in AltOgortfolio. Mordlo then created a smilar
phobgragph. Was MordloOghob an infringement? The court had no dffi culty finding
that @he compostion, kackgrounds colors, lighting, obgcts phobgraphed and cropping,
are subgantially smilar,0and thusa copyright infringement. The case was made
paticularly appealing kecause Alt, abeginning phobgrgphe, had included the
photograph in his portolio, and was himself accused of apying thework fromthemore
famousMordlo, when in fact the copying was the other way around!

What these cases show is tha the copyright in aphobgraph an be infringed notony
when it is mechanicaly and peecisely reproduced: it can also beinfringed when ahe
people reprodice subgantially similar works usng their own cameras.

Music

Rondd Mack wrote the song ®leOsSo Fine Owhich was made popubr by the
Chiffonsin 1962. 8veral years later, George Harrison wrote OMy Sweet Lord,Owhich
was first recorded by Bily Preston and then became a hit for Harrison in 1970. he
works are very different in ther orchestration and nood, butthere are some basic
similarities. In 1976, dedera courtin New York found ha the workswere subgantially
similar, and tha the Harrison ong nfringed the Mack song.

The expets and the court ultimately reduced the songsto thar essential notes. In each
song, here were two motifs: the first condsted of three notes, Gol-mi-reQ(G-E-D, or
HeOso fine Oor G)/Iy sweet lordQ repeated eboutfour imes; followed by Qol-la-do-la-
do(G-A-C-A-C, or @onOknow how I&n gonn@ dotjOor D realy want to see youO),
repeated three or four imes. Althoughalmog every repetition invaved a different
number of bests, thejudge found ha the Qllifferences essentially stem . . . fram thefact
tha different wordsand nunber of syllables [163] were involved. This necessitated
modest dterationsin the repetitionsor the places of baginning of aphrase, which,



however, has nothing to do whasoever with the essential mudcal kernel that is
involved.O

There was aso an intervening melody in HarrisonOsong, reetitionsof (HallelujahO
or Mare KrishnaOwhich the court foundto bea mere QesponsveQinterjection that, like
the Mulang-duangGrepetitionsin the Mack song, was Qused . . . h the same placesto
fill in and give rhythmic impetusto what would otherwise be somewha dead otsin the
musgc.O

Every year my copyright sudents listen to the songs and every year we disagree
aboutwhether they are or ae notsubgantially amilar. Every year, Marcia, my wife, tells
me that she immediately recognized the similarities, and wondeed why someone didnOt
tell Harrison bdore the work was released. After the case, radio dationsaround he
county played the songsback to back, and it proved to be a tremendousembarrassment
for Harrison, who<se creativity was boundto look pde when compared to tha of Lennon
and McCartney. Thejudge tried to save face for Harrison by ®ncluding that Harrison did
not ddiberately copy, kut that the copying had been GubamnsiousO

The case is reminiscent of asimilar ore from an earlier era. MardandlaOwas a
populr song of 191020. It had ahypndic bass accompaniment of eight nates, repeated
over and ove, Qvith no thanges, except the variation of amusdcal fifthin the scale to
accommodate itself harmonically to the changes in the melody OJerome Kern, oneof the
great songwriters of the day, then wrote an even more popuar song, ®alua Owhich
allegedly used asgmilar bass accompaniment. The case was decided again by lidge
Learned Hand, histime as adistrict court judge who semed to g4 all theinteresting
copyright cases in New York. Hand found ha KernOsvork infringed the earlier song,
even though t did s only in the accompaniment and notin the melody. He accepted
KernOsssertion that the was quite unangiousof any plagiarism,Obut found hat OMr.
Kern mug have followed, prob#ly unmnscioudy, wha he had certainly often heard
only ashorttime before.O

Although Hind described the bass accompaniments as ginaosOtha were Gexactly
alike,OitOobviousthat theyOrenat identical. The ardanellaOtheme is made up of
eighth notes, with areturn o the same note (G, and later D) to fill outthe second Half of
every beat. Thiswas said to evokethe beat of adrumor tom-tom, approprete to the
piece. There are no such eighth-nate fillers in &alua,Owhich results in a less frequent
beat that was said to Ondicate the booring of the surf upon he beach,Oapproprite to the
Kauadtheme. If you look closely, youd aso see that in the third and fouth bas of
each theme of ardanella,Othe notes on he beat of the odinato jump afull odave. In
KauaGin thethird and fourh bas, they jump only hdf an odave.

The half-a-million-dollar difference.

There was a mgjor dfference beween the Harrison and Kern cases. In the Harrison
case, the recovery was ultimately $587,00. (This amountwas reduced from over $1.6
million, beause Allen Klein had purdiased from the copyright owner the daim agang
Harrison. This was described as agross fidudary breach, in tha Klein was aformer
manager of the Beatles!) In the Kern case, Hand clled the controversy Qatrivial pother,O
CGa mere point of honorQand %t the damages at the namind sum of $25MN a rather
Pyrrhic victory for the plaintiff.

Thenominal recovery suggests that Hand was trying to goply the wisdom of Solomon




to reach a just resultN allowing the plaintiff a techrical victory, butna the moneary
relief that nomally accompanies such avictory. As weCQll see later in this chapter, if a
copyright owner proves infringament, then, anong other things the owner is entitled to
recover the defendantOrofits attributable to the infringement. Hand rever even seems to
have considered the possibility.

E.

Thus in orde to conclude tha thetunes are Gexactly alike,Oore has to first assume
that certain noes smply donOtount, and that certain noes have the same tond impact as
others. These are some of the same assumptionstha were necessary to concludethat
My Sweet LordOwas the same song & GHeO<So Fine O(Indexd, even the
characterization of KernOsise of the nates as an @gtinaoOis ageneralization, snoethe
sequence gppears in orly about half of the bars in the chorus notcontinuousy
throughoutit.)

In my copyrightclass, | suggest that these cases are examples of howthe same notes,
given avery different orchestration in the Harrison case, or adifferent melody line in the
Kern case, can actudly sound quie different. | dso suggest that different naes canin
fact bemadeto sound quie smilar. By way of example, | play amuscal paody aeated
by thefictiond muscal group The Rutes (actudly aLorneMichaels produdion darring
the British comedian Eric Idle together with several sars from the early Saturday Night
Live), in parody of the Beatles. The paodies are probdly excused by thefar use
dodrine* But theclever paodies aso manageto conjure upN arguably sound
Gubgantialy smilarOtoN the originals by the use of different notes. For example, the
Beatles song @et BackOhas a repeated sequence of F#-G, F#G. The parody of it, GGet
Up And Go,Ouses the sequence G-F#E-G, G-F#E-G, orchestrated precisely like the
Beatles song, b make a tune tha after afew repditionsseems like a perfect subditute for
theoriginal. The point of the [165] exercise is tha musc cannotbereduaed to asmple
series of nokes. Jug as with gory lines, visud works and phobgrgphs muscal works can
be amilar even when there are distina differences. Whether or notthe smilarities go as
far as to make them Gubgantially smilarOis, obvioudy, atoughcall.

Access
Even if awork is subgantially smilar to a prior work, it doesnOnecessarily prove
tha the second aithor in fact copied. In oder to win an infringement suit, an author mugt
provetha the dleged infringe had access to the copyrighted work, 0 tha copying could
have taken place. This will be easy to prove if, asin the AHeOsSo FineOand Mardand|ad
examples, thefirst work was popubr and would have been known to the second writer.
But access may be hard to proveif thefirst work was obgure.

To illugrate the point, letOgake alook at another recent musical copyright case.
Rondd Selle wrote Q et It EndOin 1975 He paformed the song with his group n
Chicago, and snt copies to sveral record companies; butthe song was never a success,
and was never s0ld dther in record or $ieet musc form. In 1978, he Bee Gees wrote
(How Deep Is Your Love,Owhich was later featured in the movie Saturday Night Fever.
Selle sued the Bee Gees, and presented an expert withess who testifi ed tha the songs
were subgantially smilarN indeed, © smilar Qhat they coud nothave been written
indgoendent of one anather.O




At thetrial, the jury reurned a verdict that the Bee Gees had infringed SelleOsong.
Neverthdess, the judgegranted the Bee Gees what is known as a Qudgment
notwithganding the verdict.OBasically, the judgeconcluded tha the Bee Gees had o
access to SelleOsong, and © could na have copied it, no metter how similar the songs
may have soundel to thejury. Withoutaccess, there is no infringament. This obviously
meanstha successful songwriters, whose worksare beng [166] peformed (and heard,
and QuboongioudyOcopied) will be more likely to win infringement suits than unknown
songwriters.

What Are the Exclusive Rights of Copyright?

Copyrightis nothing more nor less than aseries of @&xclusve rightsOthat we grant to
authorsin orde to encourage them to create their works The authorsmay invoke these
rights by bringing lawsuits agang otherswho do ay of the thingsincluded within the
enumerated rights. But of course authorsdonOgenerally make money only by biinging
lawsuits. The primary vaue of the copyright is theright to make money by meking and
selling mpies of thework, or by glling b someonedse, generally a publsher, the
exclugve rights to meke and =il copies of the work.
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The complications of copyright licenses.

The primary purpo® of copyrightis notto bring lawsuits, butto make money from
licenangtherights of copyright This chart, which | produ@d as alawyer on the case,
shows some of the interlocking licenses and purtases of the television rightsin the
Hopdong Casidy character. Clarence Mulford was remarkable for his foresightin
reserving television rights before mog people yet realized thetremendouspotential of the
medium. And William BoydEw as equally remarkable for his foresight in buying wp the
varioussrandsof rightsin the television produdions




LetOgake acloser look at the exclusive rights enumerated in the current copyright
act. (In the enumerationsbdow, the dae represents the date on which the exclusve right
was first added to the satute.)

Copying, 1790

The essence of copyright is theexclusve right to @opy.OQUnde the origind 1790act,
this right was subsumed unde the Gole right and liberty of printingGor QeprintingOthe
copyrighted work; but today is described s the exclusve right Qo reprodue the
copyrighted work in copies.OObvioudy, this right is not absolute, as isolated or persond
copies will prokebly beallowed in many drcumstances. WeQll explore some of the
limitationsin the next chapter.

Distribution, 1790

The exclugve right to distribute a copyrighted work has been a part of the law snce
the 1790 at. Origindly subsumed under @he sole right and liberty of . . . puliishingand
vendingOthe works, the statute now speaks in terms of the Gexclusive rights . . . ©
distribute copies or phonoreordsof the copyrighted work to the public by sle or oher
trangfer of ownership, or by retal, lease, or lending.OT his exclusve right includes the
exclugve right to import copies of the work into the United Sates. In many cases, the
distribution right will overlap with the right to copy, snce it will bethe same person or
company that makes and dstributes the infringing works But a manufacturer who
doesnOtistribute will infringethefirst right, and adistributor who doenOmanufacture
will infringe the second.

Thedistribution right is subject to avery important exception, known s the Qirst
saleOdodrine. Unde this dodrine, once someonehas boughta legitimate copy ofa
copyrighted work, that person is free to resell that particular copy without copyright
liability. Thus if you buy abook, you may sell or lend orly that copy of the book, ®
long & you donOmake additiond copies; if you buy avideocassette of amovie, youmay
sell or rent or lend only tha copy © athers, 90 long @ you donOmake additiond copies;
or if you buy apanting, you nay sell or dsplay that panting o ahers, 0 long & you
donOmake additiond copies.

For themog part, then, youOrallowed to further distribute individud copies of
workstha you have legitimately obtained. The copyright owner is suppogd to charge
enough vhen thework is first sold to compensate for any additiond resales of those
particular works or, to putit another way, the exclusve rights in paticular copies are
exhausted upon he Girst saleOof those paticular copies. As aresult of this dodrine, the
exclugve rightto dstribute is much morelimited than it mightat first appear. (As we
saw earlier, there are exceptionsto the first sale dodrinethat extend cntrol of copyright
owners ove therental, as oppo®d to the sale, of ound reordngs and computer
prograns.)

Derivative Works, 1870 am 1909

Theexclugve right to make derivative works covers al ways in which a copyrghted
work might be adapted o incorporated into anewv work. The exclugve right of
trandation was added only in 1870, ad expanded in 1909 b indude theexcludve right
Qo trandate the copyrighted work into other languages or dialects, or make any other



version thereof, if it be aliterary work; to dramatizeit if it bea nondramatic work; to
convet it into anove or aher nondamatic work if it bea drama; to arange or adapt it if
it beamusca work; to complete, execute, and finish it if it be amodel or design fora
work of at.0

Thecurrent act is even broaler, granting the exclusive rightto make aQrandation,
muscal arrangement, dramatization, fictiondization, motion pcture version, sund
recording, at reprodiction, abridgment, condensation, or oher form in which awork
may berecast, transformed, oradapted.O

Public Performance, 1856 aml 1897

For those worksthat are nornelly peformedN musc, drama, choreography, and
motion picturesN the copyright owner of the origina work retainsthe exclusive right to
perform the work publcly. This right was only added for dranatic worksin 1856, ad for
muscal worksin 1897.

Theimportant issue here is wha congitutes a publc performance. If you write a
song, |Onfree to sng the song in the shower (assuming that | donOtake my shower in
public), butl®n notfree to perform the work publcly withoutyour pemissionN usudly
upon p&ing alicenang fee. There are lots of limitationson this right, particularly
excusng many nonproit performances of a work.

Prior to 1995, he publc peformance right did notextend to sound reordings In that
year, however, Congess provided tha alimited pubic performance right would be
granted for digital audio tranamissions* of sound reordings

Public Display, 1976

Thedisplay right, added only in 1976, gves the copyright owner the exclugve right
to display the work in publc. Jug like thedistribution right, the display rightis subject to
thefirst sale dodrine owners who have purchased individud copies of works may
display those indvidud copies Gither directly or bythe projection of no nore than one
imageat atime, to viewers present at the place where the copy is located.OThus the
public display rightis aso much morelimited than it at first appears.

Attr ibution and Integrity, 1990

Many fordgn munties grant authorscertain @noral rightsOin their works and
recognition of such rightsis required bythe Berne Convaeition, the mgor internaiond
treaty dealing with copyright These rights have induded, among ober things the right of
attributionN that is, the rightto have oreOsame assodiated with onédsvorksN and the
right of integrityN that is, the right to prokct againg the destruction ormutilation of
onedsvorks In the United States, ahandful of sates in recent years extended to certain
authorssuch rights in their works When the United Sates joined the Berne Conwention
in 1988, 1 was debaed whether American law was truly in compliance with the
internaiond requirement, and whether the American law should bechanged.

Therespong, in 1990, vas a very limited federal right of atributionand integrity.
Therightextendsonly to authorsof Qrisud art,Odefined to indude pantingsor
sculptures that exist in orly onecopy, or h alimited edition of no norethan two hundred
signed and consecutively nunmbered copies. For auch works, the statute gives the panter
or sculptor theright to claim the authorship of works, or o deny the use of onédsame



for works notcreated by heauthor; and te right, with limitations to prevent intentiond
distortion of on®gwvork, or b prevent the use of onéOame in assodation with works
tha have been distorted or nutilated.

Fixation and Trafficking in Sound Recordingsand Music Videos 1994

In December 1994, & pat of its treaty obligationsunde the World Trade
Organization (WTO), Congres added anew section granting performers of live musical
performances theexclugve rights to record therr peformances, or © tranamit or
distribute unauthorized recordings Prior to thistime, federal copyrightexisted only in
worksthat were dready Gixed in atangible medium of expressionQ(dthough lve
performances might be protected unde the law of some states). With the adopion of this
new amendment, iveOmusical performers are now granted ecia protection unay
federal law againg unauthorized MooteggingQof thdr performances. Some
commentators have read this new section not only to prohbit future creation of bodleg
recordings butdso to prohbit thecontinued distribution or tansmission of previoudy
made unauthorized recordingsof live musical performances.

E.

Technological Protection Measures, 1998

The Digital Millennium Copyright Act granted anew type of praection againg the
unauthorized drcumvention oftechndogical protection measures. Unde that act, owners
of copyrightin dgital worksmay protect them by encoding the worksto prevent
unauthorized access or copying. If owners 0 encodethar works users are legally
prohibited from circumventing such praection shemes. As weOveseen, the 1998 Act,
the mos complicated in the history of copyright, has lots of exceptionsand gecial
limitations

Copyright M anagement I nformation, 1998

The Digital Millennium Copyright Act aso added anew type of proection for
Qropyright management information. QOwners of copyrightin dgital works may putther
worksin dectronic @nvdopes,Oor dectronically embed in their works, information that
identifies theauthor and certain aher copyrightinformation relating o thework. If an
owner does 0, then it isnowillegd for auser to knowingly ater or remove such
copyright management information from copies of the work. This information will make
it easier for copyright owners to noify users aboutther rights, and to track the poging of
copies of their worksontline

Remedies

What if one of theexclugve rights of an author, & described above is violated?
Normally, an attorney for the author calls up heinfringer or theattorney for the
infringe, andthey discuss howtheinfringer will sop violating such rights, or howmuch
theinfringer should pay for the rights. If they canOtome to terms, then the authorOs
ultimate weapon s to bring a lawsuit in federal court.



Assuming tha theauthor is able to prowe the infringament, and that there are no
exceptionsor limitations(as described in the next chapter), then the author is entitled to a
broad rangeof remedies. Some of these remedies (like recovery of log profits and the
recovery of cogs and atorneysO fes in biinging alawsuit) are designed to compensate
the copyright owner for losses. Some (like fines and injunctionsand crimind liability )
are designed to dder infringement in the first place. And ohers (like forfeiture of
infringing cpies and recovery of the infringaOgprofits) are designed to prevent the
infringer from gaining bytheinfringement. LetOgake acloser look & the specific
remedies available to a wronged copyright owner. (Agan, the dates ind cate the dae tha
theremedy was first enacted by Congres. Mog of the remedies, except as noted,
continueto beavailable today.)

Forfeiture of Infringing Copies, 1790

The English Satute of Anne* all theway back in 1710, prowled tha infringers of
copyright Ghdl forfeitQOall infringing bods Qo the. . . Roprietor thereof, who sl
forthwith Damask and make Waste Paper of them.OThefirst U.S. law in 1790 &milarly
provided tha infringing wpies of dl copyrighted workswould be forfeited to the owners
Qwvho shdl forthwith destroy the same.Oln 1802, his provision wes extended to include
Qhe plate or gates on which such print or prints are or shal becopied.O

Unde the current law, acourtmay impouwnd infringing works and utimately order
the destruction of wpies or @lates, molds matrices, masters, tapes, film negdives, or
other articles by means of which such copies or phonoreordsmay be reproduced.OThis
can beaformidable weapon. For example, in onecommercial record pracy case twenty-
five thousand illicit tape recordngswere seized, in addition to the blank cartridges,
labds, machinery and equipment used, ortha mightin the future be used, for their
manufacture. Except in the mog egregious cases, the infringers often agree to the
payment of alicenang fee, in orcer to avoid forfeiture of wha mightinvdve a
subdantial capital investment.

Fixed Fines, 17901909

Beginning in 1790 the gatute proMded for what was essentialy afine for copyright
infringanent. The amourt of the fine was usudly split between the owner of copyright
and the United Sates. The 1790act provided for payment of Gifty cents for every sheet
which shdl befounddin the possession of heinfringer. The 1802act provided for $1 to
be pad for every infringing print; the 185 act, for violation of the performance right,
provided $100 for hefirst violation and $0 for each subsequent violation; the 1870act
provided for $10 b bepaid for every infringament of a panting or $atue The 1895act
provided for atotal pendty, in the case of a phobgrgph, of notless than $100 nor rare
than $5,000;and,in thecase of a panting or datue, rased the pendty to nd less than
$250 nor nore than $10,000.

All of these fixed fees were replaced in 1909 by he provisionsdescribed bdow uncer
the headingsQ o4 ProfitsO(p. 174)and Miscretionay RemedyO(p. 176).



Injunctions, 1819

Since 1819, hecourts have had the power to enforce copyrights by way of injundion.
With this power, acourtcan orcer an infringe to gop the [173]infringament, and (&
specifically provided in 1897 enforce theorde, if necessary, by hodingtheinfringe in
contempt. Injundionsare granted raher liberally in copyright cases.

Criminal Liability, 1897

Congres first made copyrightinfringement acrimein 1897, vihen it madeit a
misdemeanor, punshable by up b ayear in prison, for a infringe willfully and for
profit to present an unaitthorized publc paformance of a dramatic or muscal work. The
criminal provisionswere broadened in 1909 o cover any copyright infringement
undetaken Qwillfully and for pofit.O

Crimind proceedingsare rarely brought except in the case of fairly extengve record,
videotape, and computer program piracy. In these contexts, however, in orde to deter
such activity, the penalties have been rased several times over the years. Under current
law, youOrén rioustrouleif youOrénvolved in mejor piracy of recordsor disks,
videotapes, or mmputer prograns. Theredlly seriousstuff is when youOravolved in
creating or dstributing, in any 180day period, d least ten copies of workswith aretail
value of more than $2,500. Br that youcan go b jail for up b five years (up  ten years
for asecond offense), and pg afineof upto $250,000 forndividuals, or $500,000dr
organizations Evenin lesser quantities, the pendty can ill be severe.

E.

Unde the 1909 satute, crimind infringement required that the infringament be
Qwillfully and for proftQ but in 1976 the languaye was expanded to indudeacts done
willfully and Gor purposs of commercia advantage or private finandal gain.Oln 1997,
in the No Electronic Theft (NET) Act, the definition of @i nanda ganOwas extendel to
indudethe Qeceipt, orthe expectation ofreceipt, of anything of vdue, includingthe
receipt of other copyrighted works OUnde that act, the unauthorized reprodudion and
distribution ofeven asnge copy ofa copyrighted work with aretail value of more than
$1,000 @n wubject apeson © aimind pendties. Are you sared away yet?

Copyright owners generally plaster their CDs, tapes, and cmmputer prograns with
warningsof Qevere civil and aimina Opendlties for copyrightinfringement.

E.

Lost Profits, 1909

In its major recodification of the Copyright Act in 1909, Congrss provided that a
copyright owner coud generally recover againg an infringe for Guch damages as the
copyright proprietor may have suffered die to theinfringement.OThis usudly meant the
loss of sales by the copyright owner that were atributeble to theinfringement. ThereOs
plenty of precedent for this type of recovery in other areas of lawN for example, for
persond injuries or brexches of contractN so the courts have developed lots of rules for
figuring out exactly how much @amageQis attributable to paticular wrongs However, it
is frequently diffi cult or impossible to prove such danages with any degree of certainty.
So Congres added another remedy, the amount of profits made by the infringer.



| nfr inger OFr ofits, 1909

When the copyright owner hasnOsuffered much ham, or when itOsmpossible to
provethe anountof the harm, the best recovery may bethe infringeOrofits from the
infringement. If | write abooktha®Only modestly successful, butthen a famous
Hollywood produer makes an unaithorized butpopubr movie of it, which do youthink
1Od rther recover: themeager sales | might have logt onthe book, or he massive profits
tha the movie produ@r has made from the movie? Since 1909,the Copyright Act has
allowed the copyright owner to recover Qorofits which theinfringer shdl have madefrom
such infringement.O

The problem in cases like this will beto prove how much of theinfringaOsprofits are
attributable to the wrongdong. The leading case on the subject is the Letty Lynton case.*
Thedistrict coutt in that case had awarded damages of $587,604.34, Mro-GoldwynOs
net profit from themovie. Theappdlate court had reduced the recovery to only 20
percent of that amourt, figuring that about 80 pecent of the movieOsuccess was dueto
factors other than the infringing <ript. The Supreme Courtagreed, and let the figure
stand & only 20 percent of profits (plus $33,000 for &torneysO fes). Although hat may
seem like aamall amountfor a case tha, induding gpeals, had dretched outover many
years, it was certainly more than Shddonhad origindly been bagaining for,about
$30,000 for he movie rights.

O@4sO of the Lawsuit, 1831; Attor neyOd-ees, 1909

Since 1831, paties to copyright lawsuits have been entitled to @osts.OThis covers
the relatively minor cods of filing papers or having transcripts made. The usudly much
larger atorneysO fesN reimbursement for the fees pad to onéown atorneys to prepare
and present the caseN have been dlowed to the prevailing party, in the discretion ofthe
judge snce 1909.This prectice is presumably designed to fully compensate copyright
owners who mug suein orde to enforce thar rights; to encourageinfringes to sttle, lest
they end up paing thecopyright ownerOsittorneysO fes (as well as their own); andto
assure that meritoriouscopyright owners are notdenied judice jus because they are too
poor b &ford an dtorney.

The provision an ometimes backfire on copyright owners. Courts increasingly make
plaintiffs pay theattorneysO fes of defendants! The recent trend was set in motion by a
Supreme Courtcase involving the songwriter John Fogeaty. Fogety, as amember of the
group Credance Clearwater Revival, had written the song GRun Through he Jungle,0
and then sold the copyright in the work. Fogeaty, as a solo paformer, later wrote and
recorded the song 0'he Old Man Down the Road.OFogarty was then putinto the
unenviable postion of keing sued for infringing his own earlier work.

Thetwo workswere notidentical, thoughthey did have thematic smilarities,
paticularly in therepeated chorusand the base accompaniment. Thecase wentto ajury,
which found hat the works were not subgantially smilar. The Supreamne Courtupleld the
award of atorneysO fes for defendant Fogerty even though here was no dlegation o
proof tha the suit had been brough in bal faith or that it was frivolous Ultimately,
Fogety was awarded ove $1.35million in atorneysO fes, appaently the largest fee ever
awarded in acopyright case.



Mightsuch an outome have achilling dfect upon owers of copyright thinking
aboutbringinginfringement suits? PossiblyN baanced only by the possibility of getting
reimbursement of atorneysO fes if they win.

Discretionary Remedy, 1909

In 1909, Congrss diminated the Gixed finesOsystem described above, and replaced
it with asystem allowing recovery of any amountby which the copyright owner was
injured. Reeognizing, hovever, that there were many cases where damages would be
hard to prove Congres gave copyright owners the option of recelving aspecial recovery
On lieuOof actud damages or profits. Recovery was available in an amounttha Qo the
court[that is, thejudgd shal appear jugt,Owithin ranges set in the statute for different
types of works The system was basically [177] retained in the 1976 Act, uncer the
heading Gtatutory damages,Owith a general rangefor all copyright infringements. As
they currently sand, gatutory damages may be set within the discretion of the judgeat
any amountbetween $500 ad $20,000, \th an opion © go & highas $100,000 for
QuillfulQinfringement, or a low as $200 f theinfringer had no eason © knowtha the
acts condituted copyrightinfringement. The damages may even bereduced to zero for
certain innoent educationd, library, or pwlic broadcasting uss.

Advantages of registering.

Since 1988 Congrss has dispensed with dl Gormalities,Oso that notice and
registration ae nota prerequisite to federal copyright pratection. However, there are till
advantages to registering copyrighted works One such advantage is that you @nna
recover either the discretionary Gtatutory damagesOor the paentially subgantial
QittorneysO fesOif you donOtegister. My advice: if you think thereOsny chance youdl
need to ueto praect your wpyright, then register the work with the Copyright Offi ce, as
described on p. 209.

WhoOe You GonnaO 8e?

In the Betamax case, the Suprane Courtaddressed the issue known as @ontributory
infringementON tha is, theissue of when onepaty is liable for the infringing activities of
another. Snce there were few authoritative cases in the field of aopyright, the Court
borrowed from paent law, where the dactrine was more developed. The Cout conduded
that, if the video recorde was capable of Gubdantial norinfringingOuses, then the
manufacturer, Sony, would notbeliable for the activities of its cusomers who might
otherwise infringe. That way, the machine remains available for use by those pa'sons
who have alegitimate, nonnfringing purgse in usng i.

One of the mgjor themes of late twentieth-century copyright has been the extent to
which the intermediate players have managed to ge themselves out of copyright liability.
Sony was hdd notliable for poential infringements by augomers usng its machines,
NYU essentially gotitself out of liability for infringing activities of its professors
libraries gotabroad gatutory exemption; on-line service providers gotalimitation an
geneaal liability in the Digital Millennium Copyright Act; and even companies that used
to find themselves liable for copyrghtinfringement for the activities of their enployees




have managed to st up g/stems so tha they now comply with ther copyright
obligaions

In mog of these contexts, the price for immunity has been the oligaion to assist in
the enforcement of rights. The Digital Millennium Copyiight Act provides tha
manufacturers of video recorders mus indudecopy progction g/stems in their machines.
NYU, unde its settlement govening phobcopying by is professors mug notfy its
professors of thar copyright odigaions and hdp to enforce agang abuse. (The
settlement was presumably suppo®d to be amodd for ather schools to fallow, but asa
settlement, it has no preedential impact, and | doubttha many other schools have as
aggressive an enforcement pdicy as NYU) Libraries have to implement reasonable
standadsfor preventing widespread infringement by ther patronsa On-line service
providers,¥ undethe Digital Millennium Copyright Act, are required to coopeate with
copyright owners by ramoving or bbcking access to online stes that infringe, and, unde
some circumstances, identifying the primary infringess.

Oneof the great success stories of recent years has been the extent to which
busgnesses have gonefrom bang the copyright infringers to bang the copyright
enforcers. The Copyright Clearance Center now has site licenses with many large
companies S0 that they pay for their phdocopying activities.* And vaiouscomputer
software organizations by bringing test cases and alvertising their enforcement efforts,
have been successful in getting mog large companies to purdiase sSte licenses to cover
the multiple copies of ther busness software, and o pdice againg the ingallation d
unauthorized copies by their employees.

E.

Conclusion

Copyright owners are given abrcad rangeof rights, and abroal range of remedies to
ensurethat therr rights are protected. However, these rights are not absolute. In the next
chapter, weQll discuss some of the very important limitationson he rights of copyright
owners.



